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2 Charles Romeo et al. vs.

United States District Court, Western District of

Washington, Northern Division.

November, 1924, Term.

No. 9435.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

FRANK GATT, JOHN OATT, CHARLES RO-
MEO, JAMES ROSSI, ROMEO TRONCA,
AUGUST BIANCHI, LEO MORELLI,
ARINELLO PEPE, ANTONIO GARAGE,
and LOUIE CICCI,

Defendants.

INDICTMENT.

Vio. Sec. 37 Penal Code, Conspiracy to Violate Act

of Oct. 28, 1919.

United States of America,

Western District of Washington,

Northern Division,—ss.

The grand jurors of the United States of America

being duly selected, impaneled, sworn, and charged

to inquire within and for the Northern Division of

the Western District of Washington, upon their

oaths present: [2]

COUNT I.

That FRANK GATT, JOHN GATT, CHARLES
ROMEO, JAMES ROSSI, ROMEO TRONCA,
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AUGUST HIAXrill, LKO MOin^M.I, AIMN-
KI.LO I'EPK, ANTONIO (JAlx»A('K, and LOUIS
UK XT, and eacli of tluin, on or al)()ut tJir in Ww,

year of our Lord one thousand nine hundred and

fwniti/- icithin the Northern Division of the West-

i'vw District (»f Washinj^ton, and within the juris-

diction ol' this court, then and tlicrc l)einp, did

then and tlicic knowingly, willfully, uidawfully,

and feloniously conihine, conspire, confederate, and

aj;ree tojj^ether, and one with the other, and top^ether

with divers other persons to the pjrand juiors un-

known, to conunit certain offenses against the

United States, that is to say, to vioLate the provi-

sions of the Act of Congress passed October 28,

191J), and known as the National Prohibition Act, it

being then and tliei-e the plan, i)urpose, and object

of said conspiracy and the object of said persons so

conspiring together as aforesaid, and hereinafter

referred to as the conspirators, to knowingly, will-

fully, and uidawfully possess and sell, in said divi-

sion and district, certain intoxicating liciuors, to

wit, whiskey, distilled spirits, and divers other

liquors containing more than one-half of one per

centum of alcohol l)y volume, and tit for use for

beverage ])urposes, a more ])articular description

of tile amount and kind whereof being to the grand

jurors unknown, such possession being intended by

them, the said conspirators, for the purpose of

violating the National Prohibition Act by selling,

bartering, exchanging, giving away, furnishing, and

otherwise disposing of said intoxicating liquors in

[;>] violation of the National Prohibition Act,
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such possession and sale of said intoxicating liquors

by them, the said conspirators, as aforesaid, being

unlawful and prohibited by the said Act of Con-

gress. That it was then and there further the plan,

purpose, and olijiect of said conspiracy, and the

object of said conspirators so conspiring together

as aforesaid, to knowingly, willfully, and unlawfully

conduct and maintain a common nuisance at cer-

tain premises within the city of Seattle, in the

Northern Division of the Western District of Wash-
ington, and within the jurisdiction of this court, to

wit, 404 Fifth Avenue South, Seattle, Washington,

by keeping, selling, and bartering therein certain

intoxicating liquors, to wit, whiskey, distilled spirits,

and divers other liquors containing more than one-

half of one per centum of alcohol by volume, and fit

for use for beverage purposes, a more particular

description of the amount and kind whereof being

to the grand jurors unknow^n, said maintaining of

such nuisance by the said conspirators as afore-

said being unlawful and prohibited by the National

Prohibition Act.

' That said conspiracy was and is a continuing con-

spiracy, continuing from, to wit, the first day of

March, 1923, to the time of the presentment of this

indictment. [4]

OVERT ACTS.
1. And the grand jurors aforesaid, upon their

oaths aforesaid, do further present, that after the

formation of said conspiracy and in pursuance

thereof, and in order to effect the object of said

conspiracy, the said conspirator, LEO MORELLI,



Inihd States of Aiiicrirti. 5

OH the 2lith (lay nf Marrli, Y.YIW, at said 404 Fiftli

AvcMiU' South, Sent lie, \Vasliiiiu:t()ii, in said division

and district, then and tlici-c Ix-in;^, did then and

tluTt' knowingly, willlully, and unlawtully possess

and stdl certain intoxicating liijuoi-, to wit, two (2)

ounces ol' distiHed spirits, all of said li«|Uor then

and tiicrc containinu' inoic than (tnc-half of one per

centum oi" alcohol hy \dlunic and tlicn and tlicic tit

t'oi" use tor hcvei'aiije ])urposes, sucii j)ossession l)y

the said conspirator as aforesaid beinj^ tlien and

there i'oi' the pui-])ose of violating; the National

Prohibition Act l)y selling, i)arterin<^, exchan.u:in^,

givinu' away, furnishing-, and otherwise tlisposin^-

of said intoxicating licpior, and sucli possession

and sale of said intoxicating li(iuoi- being then and

there unlawlul and ])rohil)ited 1)\' the National I^ro-

hil)ition Act. [5]

2. And the ^rand juroi-s aforesaid, upon their

oaths aforesaid, do further present, that after the

formation of said cons})iracy and in pursuance

thereof, and in oihUm* to effect the (»l)ject of said

conspiracN', the said ct)ns|)irators JAMKS KOSISl,

ROMEO TKONCA, LOUIE CICCl and JOHN
GATT, and each of them, on the 2oth (hiy of No-

vember, 1<)2"., at said 404 Fifth Avenue South,

Seattle, Washington, in said division and district,

then and there being, did then and there knowingly,

willfully, and uidawfully possess and sell certain

intoxicating liipioi', to wit, eleven (11) ounces of

whiskey, all of siiid licpior then and there contain-

ing more than one-half of one per centum of al-

cohol by volume and then and there tit for use for
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beverage purposes, such possession by the said con-

spirator as aforesaid being then and there for the

purpose of violating the National Prohibition Act

by selling, bartering, exchanging, giving away, fur-

nishing, and otherwise disposing of said intoxicat-

ing liquor, and such possession and sale of said in-

toxicating liquor being then and there unlawful and

prohibited by the National Prohibition Act. [6]

3. And the grand jurors aforesaid, upon their

oaths aforesaid, do further present, that after the

formation of said conspiracy and in pursuance

thereof, and in order to effect the object of said

conspiracy, the said conspirators JAMES ROSSI
and LOUIE CICCI and each of them, on the 11th

day of December, 1923, at said 404 Fifth Avenue

South, Seattle, Washington, in said division and

district, then and there being, did then and there

knowingly, willfully, and unlawfully possess and

sell certain intoxicating liquor, to wit, four (4)

ounces of whiskey, all of said liquor then and there

containing more than one-half of one per centum of

alcohol by volume and then and there fit for use

for beverage purposes, such possession by the said

conspirator as aforesaid being then and there for

the purpose of violating the National Prohibition

Act by selling, bartering, exchanging, giving away,

furnishing, and otherwise disposing of said intoxi-

cating liquor, and such possession and sale of said

intoxicating liquor being then and there unlawful

and prohibited by the National Prohibition Act.

[7]
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4. And till' urniid Juiois atoi-csaid, upon tlicii'

oaths aforesaid, do I'lirtlHi- present, that after the

foiiiiatioii (d' said conspii'acy and in pursuance

thereof, and in ordci- to clTeet the ol)ject of said

conspiracy, the said conspirator LOUIE CICCI, on

the 24th day of December, 19215, at said 404 Fiftli

Avenue South, Seatth', Wasliin^ton, in said divi-

sion and district, tlicn and tliere ))ein<,^ did then

and there knowiniily, willfully, and uidawfully

possess and sell certain intoxicating liquor, to wit,

thirty-two {'.VI) ounces of distilled spii'its, all of

said liiiuoi- then and tlici-c c(intainin<; more than

one-hair of one ])ei- centum of alcohol by volume

and then and tliere Wx for use for beverage pur-

})oses, such possession by the said conspirator as

aforesaid being then and there for the purpose of

violating the National Prohibition Act by selling,

bartering, exchanging, giving away, furnishing, and

otherwise disposing of said intoxicating liquor, and

such possession and sale of said intoxicating liquor

being then and there unlawful and prohibited by the

National Prohibition Act. [8]

0. And the grand jurors aforesaid, upon their

oaths aforesaid, do further present, that after the

formation of said conspiracy and in pursuance

thereof, and in order to effect the object of said

conspiracy, the said eonspiratorj? JAMES ROSSI
and LOUIE CICCI, and each of them, on the 8th

day of January, 1924, at said 4()4 Fifth Avenue

South, Seattle, Washington, in said division and

district, then and there being, did then and there

knowingly, willfully, and unlawfully possess and
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sell certain intoxicating liquor, to wit, twelve (12)

ounces of distilled spirits, all of said liquor then

and there containing more than one-half of one

per centum of alcohol by volimie and then and there

fit for use for beverage purposes, such possession

by the said conspirator as aforesaid being then and

there for the purpose of violating the National

Prohibition Act by selling, bartering, exchanging,

giving away, furnishing, and otherwise disposing

of said intoxicating liquor, and such possession and

sale of said intoxicating liquor being then and there

unlawful and prohibited by the National Prohibi-

tion Act. [9]

6. And the grand jurors aforesaid, upon their

oaths aforesaid, do further present, that after the

formation of said conspiracy and in pursuance

thereof, and in order to effect the object of said

conspiracy, the said conspirators JAMES ROSSI
and LOUIE CICCI, and each of them, on the 24th

day of January, 1924, at said 404 Fifth Avenue

South, Seattle, Washington, in said division and

district, then and there being, did then and there

knowingly, willfully, and unlawfully possess and

sell certain intoxicating liquor, to wit, four (4)

ounces of distilled spirits, all of said liquor then and

there containing more than one-half of one per

centum of alcohol by volume and then and there fit

for use for beverage purposes, such possession by

the said conspirator as aforesaid being then and

there for the purpose of violating the National

Prohibition Act by selling, bartering, exchanging,

giving away, furnishing, and otherwise disposing
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<>!' said iiitnxicaliiin li<|U(>r, and such possession and

sale of said intoxicating li(|Uor hcinjr then and there

unlawful and |)i()hihited hy llic National Prohibi-

tion Acl.
I
10]

7. And tlie i^i-and Jurors aforesiiid, \i]n)\i their

nalhs aforesaid, (h) fui-ther i)resent, that after the

formation <d" said c(Uisi)iracy and in })ursuance

thereof, and in oi-(h*r to elTect the ol).ject of said

conspiracy, the said conspirattu-s AlUiTST I>I-

ANCIII, LOUIE CIUCl, and CIIAKLKS KOMKO,
and eaidi of them, mi the 2!)th (hiy of May, 1024,

at said -104 Kiftli Avenue South, Seatth-, Wash-

ington, in said division and district, then and there

])eing, did then and tlu-re knowingly, willfully, and

unlawfully possess and sell certain intoxicating

li(|Uoi', to wit, twelve (12) ounces of distilled spirits,

all of said li(|Uor then and thei-e containing more

than one-half of oni' per centum of alcohol by

volume and then and there tit for use for beverage

])ur})oses, such })ossession 1»>' the said conspirator

as aforesiiid being then and there foi- the i)urpose of

violating the National rroliibition Act by selling,

bartering, exchanging, giving away, furnishing, and

otherwise disposing of said intoxiciating liipior, and

such possession and sale of said intoxicating li(iuor

l)eing then and there unlawful and i)rohibited by the

National 1 Prohibition Act. [11]

8. And the grand jurois aforesirid, uj)on their

oaths aforesaid, do further present, that after the

formation »>f said conspiracy and in |)ursuance

thereof, and in order to effect the (»l)Jeet of siiid

conspiracy, the said conspinrtors LOTIK CICCI
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and ROMEO TRONCA, and each of them, on the

22d day of September, 1924, at said 404 Fifth Ave-

nue South, Seattle, Washington, in said division

and district, then and there being, did then and

there knowingly, willfully, and unlawfully possess

aiid sell certain intoxicating liquor, to wit, four

(4) ounces of distilled spirits, all of said liquor

then and there containing more than one-half of

one per centum of alcohol by volume and then and

there tit for use for beverage purposes, such pos-

session by the said conspirator as aforesaid being

then and there for the purpose of violating the Na-

tional Prohibition Act by selling, bartering, ex-

changing, giving away, furnishing, and otherwise

disposing of said intoxicating liquor, and such pos-

session and sale of said intoxicating liquor being

then and there unlawful aiid prohibited by the Na-

tional Prohibition Act. [12]

9. And the grand jurors aforesaid, upon their

oaths aforesaid, do further present, that after the

formation of said conspiracy and in pursuance

thereof, mid in order to effect the object of said

conspiracy, the said conspirators ARINELLO
PEPE, FRANK GATT, and CHARLES ROIMEO,

and each of them, on the 28th day of February,

1925, at said 404 Fifth Avenue South, Seattle,

Washington, in said division and district, then and

there being, did then and there knowingly, will-

fully, send unlawfully possess and sell certain in-

toxicating liquor, to wit, sixteen (16) ounces of

distilled spirits, all of said liquor then and there

containing more than one-half of one per centum
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of alcoliol l)y volume and then and there fit for

use for hevera.^c puiposes, siicli possession hy the

said eonspii-ator as aforesaid bein^ then ;rnd tlierc

for tile pui'pose of violatinj^ the National Prohi-

bition Act by selling, baiteiinu", exehan^in^", ^iv-

in.ii" away, furnishing', and ollieiwisc dis})()sin^ of

said intoxieatinu' li(|Uor, and su«li |)ossession jnid

sale of said intoxicating licjuor bein^- then and

there uidawful and ])r(thibited by the National

JM-ohibition Act. [liJ]

10. And the ^i-and Jurors aforesaid, ui)on their

oaths aforesaid, do further present, that after the

i'oi'ination of said eonsj)iraey and in pursuance

thereof, and in oidei- to effect the object of said

conspiracy, the said conspiratoi-s ARINELLO
PKI^K, FRANK (lATT, and ('HARLP:s RO-
MEO, and each of them, on the 28th day of Feb-

•rmrry, 1925, at Room 17, 4()4yo Fifth Avenue

South, Seattle, Washinii'ton, in said division and

disti'ict, then and there bein«;-, did then and there

Uno\vingl\. willfully, and unlawfully })ossess cer-

tain intoxicating liquor, to wit, twenty-five (25)

gallons of distilled spirits, and seventy-two (72)

one-fifth gallons of whiskey, all of said liquor then

and there contirining more than one-half of one

per centum of alcohol by volume, and then and

there fit for use for beverage pur})oses, such pos-

session by the said conspiratoi- as aforesaid being

then and there for the purpose of violating the Na-
tional Prohibition Act by selling, barterinu', ex-

clumging, giving away, furnishing, and othciwise

disposing of said intoxicating liquor, and such pos-

session of said intoxicating liquor being then and
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there unlawful and prohibited by the National Pro-

hibition Act. [14]

11. And the grand jurors aforesaid, upon their

oaths aforesaid, do further present, that after the

formation of said consjoiracy and in pursuance

thereof, and in order to effect the object of said

conspiracy, the said conspirators, FRANK GATT,
JOHN GATT, CHARLES ROMEO, JxVlMES

R088I, ROMEO TRONCA, AUGUST BIAN-
(mi, LEO MORELLI, ARINELLO PEPE, AN-
TONIO GARAGE, and LOUIE CICCI, and each

of them, from the 1st day of March, 1923, to the

28th day of February, 1925, at 104 Fifth Avenue

South, Seattle, Washington, in said division and

district, then and there being, did then and there and

therein laiowingly, willfully, and unlawfully con-

duct and maintain a common nuisance by then and

there manufacturing, keeping, selling, and bartering

intoxicating liquors, to wit, whiskej^ distilled spirits

and other intoxicating liquors containing more

than one-half of one per centum of alcohol by \ol-

ume and fit for use for beverage purposes, said

maintaining of such nuisance by the said conspira-

tors as aforesaid being then and there unlawful

and prohibited by the National Prohibition Act;

Contrary to the form of the statute in such case

made and provided, and against the peace and dig-

nity of the United States of America.

THOS. P. REVELLE,
United States Attoriuy.

J. W. HOAR,
Assistant United States Attorney.
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[Eiulorscd] : IM-csentcd lo the Court l)y the

Furciiian ol' the (irand Jiiiy in open court, in tlio

jn-cscMci' (»!' the (iraiul 'luiy, and filrd in the i . S.

District Couil March 2(), 1925. Kd. M. Lakin,

Clerk. Uy S. E. Leitch, Deputy, flf)]

['Yl\ le •»! V (Mi \[ ;i iid ( ',-iiis('.]

ARHAKINMKNT AXD PLKA.

Now on this 2()th day of Aju-il, 1})25, all defend-

ants come into open court foi- anaic^nnient acconi-

])anied 1)\ their .-rttorneys .John F. Dore, A. F.

Kirhy, and II. S. Frye, and say that their tnie

names are Frank (iatt, .John (Jatt, Charles Homeo,

August Bianchi, Leo Moi-elli, Arinello Pepe and

Romeo 'Pronca. The readini;- of the indictment is

waived and eirch del'endant now enters his i)k'a of

not ji'uilty.

Journal No. i:',, paiie 2S5. [16]

[Title of Court and Cause.]

RE-TRIAL.

Now on this 2})th day of Decemhei*, 192'), this

cause is called for re-trial, ])Uisuant to assi^ment.

John F. Dore and F. C. Reauan aiul 11. S. Frye

are present as counsel f(U' defendants, jnid C. T.

McKinney and Thomas \\ Revelle ai-e present for

])laintiff. Both sidi's are ready. Defeiulant An-
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gust Bianchi not being present in court is called

three times in the corridor of the court and not

responding, on motion of the U. S. Attorney, his

bail is forfeited 7iisi, and bench-warrant is directed

to issue. The regulai* panel of jurors having been

exhausted additional jurors are drawn and the

jurors having been admonished, recess is taken un-

til 1 :30 P. M. Counsel for August Bianchi ad-

vises the Court that he is present in court and ask

for an order setting aside bail forfeiture which is

denied at this time, but bench-warrant is recalled.

At 1 :30 the trial is resumed and the jury is impan-

eled and sworn as follows: W. E. Nims, John F.

Schnaufer, U. L. Collins, John Hickey, Geo. N.

Price, Frank A. Small, Samuel H. McElfatrick,

Harvey N. Rothweiler, W. L. Wheeler, Joe Gard-

ner, W. H. Motley, and Rollin Sanford.

It is ordered by the Court that the jury be kept

together during the trial and the Mai'shal is di-

rected to make arrangements for their accommo-

dation. On motion of defendant, all witnesses on

behalf of the Government are sworn, and excluded

from the courtroom, except while testifying. The

XJ. S. Attorney being permitted to retain Wm. Mc

Whitney for purposes of consultation. The wit-

nesses now sworn are: Earl Corwin, A. A. Scha-

fer, L. O. Shirley, Thos. P. Ra-gsdale, R. C. Jack-

son, John W. Hannum, Claude McCrory, E. F.

Carrothers, R. C. Jackson, H. G. Backstrom, Rich-

ard A. Lambert, Earl Corwin, W. M. Whitney.
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Govcniincnt Kxliihits Numluivd 2(1, :38, 39, 40, M.

42, A'.\, 47 and 4S ai-c introduced as evidence.

Whei'eiijx))) cnuit stands adjourned.

Journal N<.. 11 at |)a^-e liJO. [17]

[Title of ('<»urt and Cause.]

TRIAL KKSl MKJ).

Now on this 'M)\\\ day of Docenihei-, 11)25, tri.-rl

in tliis cause is resumed pursuant to adjournment,

duiy and all parties aic i)resent. (lovermnent

witnesses are sworn and examined as follows:

Win. M. Whitney, resumes testimony. ('. W. Kline

and Thomas 1*. Rap:s(lale. Pe])e, iccalled. ({ov-

ernment exhihits now jidmitted in evidence are as

follows and as ])ei- list in files. Numhers 1 to 25

inclusive, except 1() and 17 which are not offered;

27 to M inclusive; 44 to 4(), inclusive; 49 to 7)'). in-

clusive; No. ^ii denied and withdi-awn hy aiient

AVhitney. The Government rests. II. S. Frye,

attorney foi- Romeo Tronca, makes opening state-

ment to the jury. (Vninsel foi* all othei- defend-

ants waives opening statement. Defendants' wit-

nesses are sworn mid examined as follows: Romeo
Tronca, II. S. p:iliott, Wm. M. Whitney, W. R.

Grisson, G. W. Johns, Howard 1). llorton, Robert

B. llesketh, Martin J. (Mary, E. B. Benn, Charles

Romeo, Reilly juror) Frank Gatt, (\ J. Fiancis.

Albert Funis, John Gatt, A. Pei-fetti, Vvixuk Stac-

tai, and Mrs. Frank (latt. Defendants' exhibits

jrdmitted in evidence are as follows: "A—4" to
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*'A-7," inclusive, as shown by list in files. "x\-l"

to "A-3," inclusive, as identified on former trial,

not offered. Defendants rest. Witnesses in re-

buttal are sworn and examined as follows: A.

Pepe, recalled, Earl Corwin, recalled, Wm. M.

Whitney, recalled and Earl Corwin, recalled.

Both sides rest. Ten minute recess is declared.

Cause is argued to the jury and the jury after be-

ing instructed by the Court and exceptions to in-

structions having been taken by the defendants

the jury retires at 6 P. M. to deliberate of a ver-

dict. It is agreed that a sealed verdict may be re-

turned into court to-morrow morning if agreed

upon ])y the jury before midnight, otherwise the

jury to be put to bed at midnight until six o'clock

to-morrow morning when they will resume their

deliberations after having had breakfast.

Journal No. 14, at page 130. [18]

[Title of Court and Cause.]

TRIAL RESUMED—VERDICT RETURNED.

Now on this 31st day of December, 1925, all })ar-

ties except John Gatt being present in court, and

his counsel consenting to the receipt of the verdict

in his absence, the jury now returns to the Court

a sealed verdict finding all the above-named de-

fendants guilty as charged in the iiidictincnt.

Verdict is received and reads as follows: "We, the

jury in the above-entitled cause, find the defend-

ant Charles Romeo is guilty as charged in the in-
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(lictiiit'iit licrciii : Jiiul rurtluT find the (IcfViidant

Auj^ust Hianclii is i^nillv as cliar^icd in the indict-

ment In rein; and liii-thci- tind the dctVndant John

(latt is unilly as cliarucd in the indictniciit herein;

and luithci- lind the ddcndant Fi-ank (iatt is

.unilty as chai-^cd in llic indictment heroin; and

I'nrther tind the (hdendant Komeo Tronca is ^niilty

as charji^ed in tlie indictment herein, J^ollin San-

ford, Foreman." X'erdiet is ackn(>wled^ed and

jnry is excused I'rom the case.

On motion of the V. S. Attorney, the l)ail of

Frank (iatt is increased to ^i^OOO.OO and the l)ail

each (d' the otiier (h'fendants to .f2,r)00.0() j)ending

sentence, and defendants given until 5 P. M. to-day

to tih' same. Sentence is contimied to Jamiai-y 11,

IDlMi.

Journal No. 14, at paire \?A. [19]

[Title of Court and Cause.]

VERDICT.

We, the jui-\ in the al)ove-i'ntitled eause, find the

defendant Cliarles Romeo is guilty as charged in

tile indictment herein; and further tind the defend-

ant August Bianchi is guilty as (diarged in the in-

dictment herein; and further tind the defendant

John Catt is guilty as charged in the indictment

herein; and further tind the defendant Fraidv (Jatt

is guilty as (diai'e'ed in the indictment herein: and
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further find the defendant Romeo Tronca is guilty

as charged in the indictment herein.

ROLLIN SANFORD,
Foreman.

[Endorsed] : Filed Dec. 31, 1925. [20]

[Title of Court and Cause.]

MOTION FOR NEW TRIAL.

Come now the defendants in the above-entitled

cause, and each of them, and move for a new trial

of said cause, upon the following grounds, to wit

:

1. Errors of law occurring at the trial and duly

and regularly excepted to by said defendants.

2. That the verdict is contrary to law and the

evidence.

JOHN F. DORE,
HERMON S. FRYE,
Attorneys for Defendants.

[Endorsed] : Filed Mar. 21, 1927. [21]

[Title of Court and Cause.]

HEARING ON MOTION FOR NEW TRIAL-
SENTENCE PASSED.

Now on this 11th day of January, 1926, this cause

comes on for hearing on motion for a new trial

which is argued and said motion is denied with an

exception noted. Sentences are passed at this time.

Journal No. 14, at page 149. [22]
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[Title of Cloiiit and Cause]

SENTEN('E ((MIARLES KM)MEO).

roiiu's now on this lltli day of January, 1920, tho

said defendant Charles Romeo into open court for

senteneo and ixiui; informed hy the Court of the

eharjj^es herein a,u:ainst him and of his eonvietion

of record heicin, he is asked whether he has any

lep:al <ause to show why sentence should not be

passed .ind ,iii(l,t»-ment had ap:ainst him and he noth-

ing says save as he before hath said. Where-

fore, by reason of the law and the premises, it is

considered ordered and adjudged by the Court that

the defendant is guilty of violating Section 37,

Penal Code, conspiracy to violate the National Pro-

hibition Act, and thai lie l)e |)unished by being im-

prisoned in the United States Penitentiary at Mc-

Neil Island, Pierce County, Washington, or in such

othei- j)lace as may be hereafter provided for the

im})risonment of offenders against the laws of the

United States, for the term of 18 months at hard

labor and to pay a tine of .$o(X1.00 dollars and costs

of prosecution. And the said defendant is hereby

ordered into the custody of the United States Mar-

shal to carry this sentence into execution.

Judgment and Decree No. 4, page 83. [23]
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[Title of Court and Cause.]

SENTENCE (FRANK GATT).

Comes now on this 11th day of January, 1926,

the said defendant Frank Gatt into open court for

sentence and being informed by the Court of the

charges herein against him and of his conviction

of record herein, he is asked whether he has any

legal cause to show why sentence should not be

passed and judgment had against him, and he

nothing says save as he before hath said. Where-

fore by reason of the law and the premises, it is

considered ordered and adjudged by the Court that

the defendant is guilty of violating Section 37,

Penal Code, conspiracy to violate the National Pro-

hibition Act, and that he be punished by being im-

prisoned in the United States Penitentiary at Mc-

Neil Island, Pierce County, Washington, or in such

other place as may be hereafter provided for the

imprisonment of offenders against the laws of the

United States for the term of 2 years at hard labor

and to pay a fine of $2,500.00 dollars and the costs

of prosecution. And the said defendant Frank

Gatt is hereby ordered into the custody of the

United States Marshal to cany this sentence into

execution.

Judgment and Decree No. 4, page 84. [24]



I 11 If ((I SIdhs of A in (lied. 21

I

'I'illc of roiii'l .-Hid ( 'aiisc]

SKNTKXCK (JOHN (I ATT).

Conies now on lliis lllli i\i\\ ol January, U)2<>,

the said dct'cndanl Jolm (latl into open court for

sentiMK'c, and Ikmiil;,- inroi-nicd hv the Coui-I of tlic

ihar^es liercin against him and of his conviction of

record heicin, he is asked whetlier he has any le^al

cause to show why sentence shouhl not he passed

and judgment had aj!:ainst iiini, and lie nothing

says save as he l)efore hath said. Wlierefore, l)y

j'eason oi llic law and tlie pi'eniises, it is considered

orch'red and adjudu'cd hy the Court that the de-

fendant is uuilty of viohitinp: Section o7. Penal Code

of the United States, conspiracy to viohite the Na-

tional Prohibition Act, and that he be punished

by beinu inipi-isoned in the United States Peniten-

tiary at McNeil Island, Pierce County, Washini::-

ton, or in such other place as may be hereafter

provided for the impi-isonment of oifenders against

the laws of the United States for the period of 21

months at hai-d labor and to i)ny a tine of $2,000.00

and costs of prosecution. And the said defendant

is hereby ordered into the custody of the United

States Marshal to cany this sentence into execu-

tion.

Judgment and Decree No. 1, page 84. [25]
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[Title of Court and Cause.]

SENTENCE (AUGUST BIANCHI).

Comes now on this 11th day of January, 1926, the

said August Bianehi into open court for sentence,

and being informed by the Court of the charges

herein against him and of his conviction of record

herein, he is asked whether he has any legal cause

to show why sentence should not be passed and

judgment had against him and he nothing says

save as he before hath said. Wherefore, by reason

of the law and the premises, it is considered or-

dered and adjudged by the Court that the defendant

is guilty of violating Section 37, Penal Code, con-

spiracy to violate the National Prohibition Act, and

that he be punished by being imprisoned in the

King County Jail, or in such other place as may
be hereafter provided for the imprisonment of of-

fenders against the laws of the United States, for

the term of six months and to pay a fine of $250.00

and the costs of prosecution. And the defendant

is hereby remanded into the custody of the United

States Marshal to carry this sentence into execu-

tion.

Judgment and Decree No. 4, page 84. [26]

[Title of Court and Cause.]

SENTENCE (ROMEO TRONCA).

Comes now on this 11th day of January, 1926, the

said defendant Romeo Tronca into open court for
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sentence and !)einp^ informed l>y the Court of the

charges liei'ein a.u:ainst him and of his conviction

of I'ccoi-d herein, he is asked wliether he has any

le<;al cause to show why sentence should not be

passed and jud<rnient had ap:ainst him and he noth-

ing; says save as lie before hath said. Wherefore,

by I'cason of the law and the premises, it is consid-

ered (ti-dered and ;i(l.ju(l^M'(l by the Court tliat the

defendant is ,L,niilty of violating Section 37, Penal

Code, conspiracy to violate the National Pi-ohibi-

tion Act, and that he be j)unished by beinji^ impris-

oned in the King- County Jail, or in such other

prison as may be hereafter provided for the cou-

tinement of persons convicted of offenses against

the laws of the United States for the period of six

months and to pay a fine of .t25().CK) dollai's and the

costs of prosecution. And the defendant is hereby-

remanded into the custody of the United States

Marshal to carry this sentence into execution.

Judtrmc^nt and Decree No. 4, page 8o. [27]

[Title of Court and Cause.]

PETITION FOR WRIT OF ERROR.

To tlie Above-entitled Court, and to the Honorable

JEREMIAH NETERER, Judge Thereof:

Conu* now the above-named defendants, Frank
Oatt, John (Jatt, Charles Romeo, Romeo Tronca

and August Pianchi, and l)y their attorney and
counsel respectfully show that on the 31st day of

December, 1925, a jury impaneled in the above-
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entitled court and cause returned a verdict tinding

the defendants above named guilty of the charge

set forth in the indictment in said cause, which in-

dictment was theretofore filed in the above-entitled

court and cause, and thereafter, and within the

time limited by law, under the rules and order of

this court, said defendants moved for a new trial,

which said motion was by the Court overruled and

an exception thereto allowed; and thereafter and

on the 11th day of January, 1926, said defendants

were, by order and judgment of the court above

entitled, in said cause, sentenced as follows: Frank

Gatt, 2 years McNeil's Island and fine $2,500.00;

John Gatt, 21 months McNeil's Island and fine

$2,000.00; Charles Romeo, 18 months McNeil's

Island and fine $500.00; Romeo Tronca, 6 months

King (^ounty Jail and fine $250.00; August Bianchi,

6 months King County Jail and fine $2,500.00 [28]

And, your petitioners herein, feeling themselves

aggrieved by said verdict and the judgment and

sentence of the Court herein as aforesaid, and by

the orders and rulings of said Court, and proceed-

ings in said cause, now herewith petition this court

for an order allowing them to prosecute a writ of

error from said judgment and sentence to the Cir-

cuit Court of Appeals of the United States for the

Ninth Circuit, under the laws of the United States,

and in accordance with the procedure of said court

made and provided, to the end that the said pro-

ceedings as herein recited, and as more fully set

forth in the assignments of error presented hcicwiili,

may be reviewed and the manifest error appearing
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upon ihr face of llic ivcmd nl" said proccodini^'s and

upon llu' trial of said ransc may Ik- by said Circuit

('(.uiM of Appeals (•..n-crlcd, and llial I'oi- said i)ur-

posc a writ <d' crro!- and cilation thereon slmuld

issue as ))y law and rulin«r of the Court provided;

and wlieret'ore, premises considered, your petition-

ers ])ray tliat a writ ol* ernu* issue to the end tliat

said proreedinus of the District (Nmrt of the United

States f*or the Western District (d' Washin^^ton may

lu' reviewed and coricelcMK llie said eri<.rs in said

record heinu" herewith assiii^ned and presented here-

witli, an<l tliat pendinu- the tinal (h'terniination of

said writ of ovv^v hy said Ai)i)ellate Court, an order

may he entered lierein that all further ])roceedings

l)e susi>ended and stayed, and that iKMidiniz; such

final determination said defendants he admitted to

hail.

JOHN F. DOHE,
IlKHMON S. FRYE,
Attorneys for Defendants.

[Endorsed]: Filed Mar. 21. V.)'!!. [29]

[Title of Court and Cause.]

ASSIGNMENTS OF EHHOH.

Come now tin- ahove-named defendants, Frank

Catt. dohn Catt, Charles Romeo, Romeo Tronca

and Aujiust Hianchi, and in connection with their

petition for writ of error in this cause, submitted

and filed herewith, assiiin the following errors which

said defendants aver and say occurred in the pro-
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ceedings and at the trial in the above-entitled cause

and in the above-entitled court, and upon which

they rely to reverse, set aside and correct the judg-

ment and sentence entered herein, and say that

there is manifest error appearing upon the face of

the record and in the proceedings, in this:

I.

The Court erred in admitting the testimony of

W. M. Whitney, a federal prohibition agent, over

the objection of the defendants, to which rulmg, of

the Court an exception was allowed, wherein the said

Whitney testified in substance that the envelope,

to-wit, Government 's Exhibit 46, found in the pocket

of the defendant Frank Gatt at the time of his

arrest, bearing certain street niunbers, said street

numbers being described by the said Whitney as

bootlegging joints. [30]

II.

The Court erred in admitting the testimony of

the said Whitney as to a conversation he had with

James Rossi, which was a mere recital by Rossi,

who was acting as informer for Whitney, of what

the defendants on trial were doing.

III.

The Court erred in refusing to tell the jury what

such testimony was not permissible, and erred fur-

ther in saying to the jury that such testimony could

be considered against all of the parties if a con-

spiracy was established and it was made in further-

ance of the conspiracy, on the ground that it was

apparent and evidence that it was not made in fur-
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tlicr.-uicc of ;iii>tliiiiu and lli.it tlic Court ])y such an

instruction was conij)cllinu tlic Jury to pass upon

a matter of law wliicli Itcloimcd exclusively to the

Coui't.

IV.

The Court cried in refusing to ^ive an instruc-

tion that such testinumy could not he considered

against any (d' tlie defendants on trial.

V.

The Court erred in |)ern>itting the said Whitney

to testify that Ivossi told him whenever he came to

arrest F'rank (Jatt to he careful to search his pock-

ets for a pack of papers tliat would show that the

said (latt had been collectini>- protection money for

the ])olice and for the sheriff of King County from

bootlegging joints; and in ])ermitting the said Whit-

ney to testify that Rossi was collecting for Gatt,

who would i)ass the money on to the police and

sheritf, the money being collected from bootlegging

establishments other than the Monte Carlo; and in

permitting the said Whitney to testify that as high

as .i^r2,()(K1 a month was collected; and further, that

the testimony given on cross-examination over ob-

jection, relating to the same matter, was reversible

error. [31]

VI.

The Court erred in giving the instruction wherein

conspiracy is defined as "a combination of two or

more persons by concerted action to accomplish an

agreement or unlawful purpose; the act itself is

the essence of the charge."
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VII.

The Court erred in giving the instruction as fol-

lows:

''Is any credence to be placed in the testi-

mony of Pepe, or the statements made by Rossi

to Whitney, as disclosed by Mr. Whitney.

Pepe says that a conspiracy was formed.

Whitney said what Rossi told him with rela-

tion to the activities of the defendant Frank

Gatt. From the statements of both of these

parties they were parties to the conspiracy.

Pepe said what Gatt did, that he acted under

the direction and supervision of Gatt; that the

holding of the bill of sale which was executed

in January, 1925, was without his knowledge

—

he knew nothing about it—it was given to him

by Frank Gatt and that Gatt told him what

his name was to be henceforth; and you heard

his testimony with relation to statements made

to him by Frank Gatt with relation to the con-

duct of the parties. Now you are instructed

that Pepe's testimony, likewise the statement

of Mr. Rossi under the law are denominated

accomplices, and the testimony of an accom-

plice is from a polluted source. Now the tes-

timony of an accomplice should be received

with care and caution and subjected to careful

scrutiny in the light of all of the other evidence

in the case; and the jury ought not to convict

upon the testimony of an accomplice alone un-

less after a careful examination of such testi-
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monv the Jiiiors mic satisliod beyond a roason-

i\h\v (Iniiht <tf its trutli .-md that they can safely

rely upon it."

\ 111.

The Court I'l-red in instriictin;^ tlu' .jury as fol-

lows :

'*l)i(l the cxhiitits that were taken fi'oin the

person of Mi-, h'l-ank (iatt. did they show any

(mh Tolxtrat i(»n of the witness Mepe's testimony,

as disclosed upon the witness stand, oi* the tes-

timony of Ml-. Whitney as given here."

IX.

The Court erred in giving that part of his in-

struction beginning witli the woi-ds, **I think I want

to say something else," and ending with the words

"Judicial notice." [:V2]

X.

The Court erred in passini^- ujxm the exception,

wherein he tttld the Jury tiiat tluy could consider

Rossi's statement as disclosed hy Mr. Whitney with

all tile othei- statements in the cjnse.

XJ.

Thereafter, and within the time limited by law

and the ordei- and rules of this Court, said defend-

ants moved lor a new ti-ial, which said motion was

overruled by the Court, and an exce])tion allowed,

which ruling of the (\)urt the defendants now tts-

sign as error.

XII.

And the Court thereafter entered Judgment and

sentence against said defendants, uj)on the verdict

of guilty rendered U]ion said indictment, to which
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ruling and judgment and sentence the defendants

excepted, and now the defendants assign as error

that the Court so entered judgment amd sentence

upon the verdict.

And as to each and every of said assignments of

error, as aforesaid, the defendants say that at the

time of making of the order or ruling of the Court

complained of, the defendants duly excepted and

were allowed an exception w^herever the same ap-

pears in the record to the ruling and order of the

Court.

JOHN F. DORE,
HERMON S. FRYE,

Attorneys for Defendants.

[Endorsed] : Filed Mar. 21, 1927. [33]

[Title of Court and Cause.]

ORDER ALLOWING WRIT OF ERROR AND
FIXING AMOUNT OF BOND.

A writ of error is granted on this 11th day of Jan-

uary, 1926, and it is further ordered that, pending

the review herein said defendants be admitted to

bail, and that the amount of supersedeas bond to be

filed by said defendants be Frank Gatt, $5,000.00;

John Gatt, $5,000.00; Charles Romeo, $3,000.00;

August Bianchi, $1,500.00, and Romeo Tronca, $1,-

500.00.

And it is further ordered that, upon the said

defendants filing their bonds in the aforesaid sum,

to be approved by the Clerk of this court, they shall
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!)(' released fioiii custody pending- the determination

of tho writ of eii'or heicin assipnod.

Done in open court, tliis 11th day (d' January,

192().

JKRFAIIAII XKTKRKH,
.Jud^o.

[Endorsed]: Filed Mai-. 'Jl. UV21. \:]\]

[Title of rouvi and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING AI»RIL 10, 192(). TO FIFE BILL
OF EXCEPTIONS.

For j.^ood cause shown, IT IS HEREBY OR-
DERED that the time for filin«;- the bill of excep-

tions in the above-entitled cause in the above-en-

titled coui-t be and the same hereby is extended to

and including the 10th day of April, 1926.

Done in open court this 22 day of March, 1926.

JEREMIAH NP:TERER,
Judge.

General Order Book No. 12, at i)age 172. [35]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED that on the 29th day of

December, 1925, at the hour of ten o'clock in the

forenoon, the above-entitled cause came on regu-
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larly for trisrl in the above-entitled court, before

the Honorable Jeremiah Neterer, Judge thereof,

the plaintiff appearing by T. P. Revelle, Unite"<3.

States Attorney for said District, and C. T. Mc-

Kinney, Assistant United States Attorney, and the

defendants Charles Romeo, August Bianchi, John

Gatt and Frank Gatt being present in person and

by their counsel, John F. Dore, and the defendant

Romeo Tronca being present in person and by his

counsel, Hermon S. Frye.

A jury having been regularly and duty impan-

elled and sworn to try the cause, and the Assistant

United States Attorney having made a statement to

the jury, the following evidence was thereupon of-

fered :

TESTIMONY OF ADAM A. SHAFER, FOR
THE GOVERNMENT.

ADAM A. SHAFER, a witness produced on be-

half of the United States, being duly sworn, testi-

fied as follows: [36]

Direct Examination.

That on March 25, 1923, I went to the Monte

Cai'lo Pool-room and bought two drinks over the

bar from the defendant Bianchi. He rang the

money up in the cash-register. The same thing

occurred on the 26th.

That on March 28th, we went in there at the

noon hour and bought two drinks from Bianchi.

We asked the man in there for a bottle, he said, "I

will get you a bottle," and he went out through the
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(Testimony «»r Ad.-im A. SliatVi-.)

})ack \v;n' inio tlic alley; we stood al the end of the

bar waitiiiu I'or him to come l)a('k ; in the mean-

time two police officers came in and were taikin^i to

Frank (iatt,—wei-e standinir in the middle of tlie

fio(H- in ffont <d" the hai*; this man came in the

front dooiwith the hottle, and i^'iaid< (iatt ^r;rl)l)e<l

him hy the aim, tnnied him around and said some-

thing to him, and the man kept goin^- thi'ou^li the

]i!ace, tlii-ouuh the j)0()l-liall out into the alley; we

followed him tliiid<in<;- we would identify him later,

and he Jumjx'd into a Chinese laundry hack in

there; we waited foi* about half an hour, he did not

come back; we icixtrted it to Mi". Whitney, and

that afternoon they p:ot thiily gallons of licjuor

there. Moorinu, who is now dead was there at the

time. Flank (Jatt came in just a few minutes be-

fore this man went out after the bottle and he was

walkinu up ;nul down in front of the bar. Then*

was nobody else in there at that time; there wei'c

quite a number of men in back in the pool-room;

there is a pool-room in the back and some card-

tables on the side there.

1 saw Bianchi and Homeo, and Frank and John

Cijrtt; I think this Tronca was there, too.

In March, 192:>, Homeo was a bottleman. [:)7J
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TESTIMONY OF ARINELLO PEPE, FOR
THE GOVERNMENT.

ARINELLO PEPE, a witness produced on be-

half of the Government, being duly sworn, testified

as follows:

Direct Examination.

I worked at the Monte Carlo, which is a pool-

room, restaurant and barber-shop. I worked for

Frank and John Gatt at the Monte Carlo. There

is a bar there. I started to work in July, 1924,

and worked there from July 24, 1924, to August

20, 1925. My first occupation was a bottleman. I

carried a bottle in my pocket. When the barrtender

called for the bottle I would hand it to him across

the bar, and when he got through with it he handed

it ba:ck to me. I got this bottle in room 17 in the

Paul House just above the Monte Carlo. There

was on an average ten or twent}^ gallons of whiskey

in room 17 in the Paul House right along. I

worked from three o'clock in the afternoon to one

in the morning. Bianchi paid me my salary. Bi-

anchi got the money from John Gatt. When the

bartender quit I became bartender. I worked as

a bottleman about five or six months and was bar-

tender sc little over a month,—about a month. I

sold lots of intoxicating liquor at the Monte Carlo

and rang the money up in the cash-register. I took

the money out of the register and I put it in the

sack and leave $25.00 in the register all the time.

I put the balance right in the safe. The safe was
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open when I stai'ted to work .nid I woiild close it

when T went <mt. When I Icinc at niiilit I would

])Ut the money in the safe and close tlie safe. I

don't know who opejied it in tlie morning; Hiaiichi

or .John (fatt oi* Tronea tojj:ethei-. It was open all

day. I nevei' had the coiiihinat ion to the sate. 1

got the key to room 17 Irom tin bartender. Frank

(ijrtt liired me to woi'k there; the wa^cs were $110

a month. [;}8] I asked Fraid< (latt once for more

money. He said he was not making- money enough

to pay more. I asked him for more money when I

became bartender. He said he can't afford to pay

any more. Fiaidv (ijrtt asked me to become bar-

tender when I was in the Monte Carlo. I once

told Frank Gatt that I was going to quit, I didn't

have enough money, I wanted to quit, he said,—

I

ask him for job at the mine, to stay there; 1

never was quitting any more; go on the donkey-

engine; he said irs soon as the mine opens he gives

me job at the mine running the donkey-engine; I

didn't (juit the Monte Carlo only for that proposi-

tion.

On February 28, 1925, Frank (latt was in the

place. I was in the Monte Carlo the night the Fed-

eral otticei-s raided it. 1 had a bottle in my pocket

if someone wanted a drink. 1 didn't sell thjrt

night; just asked me to get the bottle, I did and
handed it to him and to give it to him right on the

table. That was February 2Sth. Frank Gatt was
there. He said, "Get the bottle"; I do, he was the

boss. I got the bottle from room 17 and handed
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it to him when he was right in the office. It was
Scotch whiskey. He gave it to somebody in the

office. I had a pint of whiskey in my pocket the

night I was arrested. I got out on bond Monday.

Frank Gatt and his wife and kids was there. Also

Bianchi, Tronca and Charley Romeo were there.

I am not an American citizen.

-*I went to Frank Gatt's house with August Bi-

anchi. I was right in front of the Monte Carlo

and telephone for me to August Bianchi, [39]

and he tell me that, and we went to August Bianchi

up to his house in an automobile.

Frank Gatt ga^^e me a bill of sale to the Monte

Carlo, that morning.

The next morning I met him with Charley Ro-

meo. They gave me Government's Exhibit 26, and

said my name was to be Tony Saracca. Bianchi

was the morning bartender. On February 28th,

Frmik Gatt took the money out of the cash-register.

I got the bill of sale on March 3d. I never heard

the name of Tony Saracca until that date (March

3d).

I worked at the Monte Carlo from July, 1924,

down to 1925, at $110 per month. I became bar-

tender in January, 1925. I was getting $110 at the

time and Bianchi paid me at the end of the month.

Any time I need a little money I draw and the

rest at the end of the month,—he gave me the rest.

After I became bartender I take the pay myself,

not all though, I take what I need from the regis-

ter ; make out a little slip and put it in the register.
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Dui-iiiU' WVl^) I take ihc iii«>iic>' in\s«'ir nixl put a

slip in the I'cuistcr. Auuust liiaiidii |»a\ my wa^cs

and ^ot ri-<»iii .lolmuy (latt. I sec liini ^ct it ri-<»iii

Johnny (latt niyscli'. .loliiniy (iatt .i^inc it to iiif

a couple of tijncs, Joininy (latt and Fi-aiik ( iatt. hotli

of tlu'ni. 'V\\v haitcndcr ahead of nic ^ave nie a

key to ]-ooni IT. I ^ot it from him the fii'st day I

\v('?it to work in the Monte Cai-lo, July, 1924. The

key 1 had to I'oom 17 was tlie only key to I'oom 17

that I knew anytliinu' about. 1 had that key since

the tirst of the new year, 192'); 1 liad it all the time

myself, beejiuse 1 was bartender alone all the time.

I <lidn't collect any money at all fi'om the boot-

black stand, the barber-sho]) or the restaurant.

Johnny (Ijrtt sold that barber-shop for thive or four

hundred dollars, I don't know how nuich; 1 think

three hundi-ed dollars. [40]

Them two fellows that are inside now bought the

barber-sho}). dohmiy (latt gjH'e them tlie receipt.

I never pay any rent to the Rainier Lii^ht & Power

Com])any; was Mr. Auuiist Hianchi pay: dohmiy

Gatt uave me the money.

The tirst time 1 started i)ayin}4- the rent was the

first time after I was out of* the Innni juration Sta"-

tion, the od of Mai'di. In .lanuai-y, 1925, I was

come to the Rainier Power Company and ])ay the

rent : dohnny (Jatt ,uave that money to me and uo

ahead inul })ay the i-ent, and I did. and I never see

anyb(xly.

1 was telling you, on the od of March when 1 was
go out of the Immigration Station, tirst time I pay
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rent was me and August Bianchi together, Johnny

Gatt gave us the money. I was up at Gatt's house,

on Bea"con Hill. We rode up there in a ear we got

in front of the Monte Carlo.

Johnny Gatt wrote that and I signed it at Johnny

Gatt's request, at the same time August Bianchi tell

me, he said Johnny Gatt wanted me to sign that.

My name was supposed to be Tony Saracca at that

time but it was Arinello Pepe.

Johnny Gatt got $1,000 from the Chinaman. I

didn't get any money. I just look at it on the table.

I am now working at water main and sewer ditch,

pick and shovel. Before I go to Monte Carlo I

worked as a laborer or anything.

TESTIMONY OF JOHN W. HANNUM, FOR
THE GOVERNMENT.

JOHN W. HANNUM, a witness produced on be-

half of the Government, being duly sworn, testified

as follows:

Direct Examination. [41]

I am a minister. I have visited the Monte Carlo

on May 13, 1924, and bought a drink there from ar

man named James Rossi. I went there again on

May 13th. The same thing happened. We went

back through the glass door in front there, and was

quite a group of men in there, some of them playing

l)Ool on tables in the back part of the pool-room,

and a group of men standing around; as we went

up to the bar,—were two other men with me, Mr.
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liacUstroni and Mi. Wnlkci-, .-md Mi-. Strange,

—

llic four of us ^ot iH'.-if up to llic l):ri- and Sti-an^e

asked for a shot ol' luooiishinc, an(i the man behind

the l)ai- whisth'd and another man stej)ped out of"

the huncii, the man who was hack towai'ds the out-

si(h', and eame loiward and puHed a hottU' out and

haniU'd it across the counter to this man, and he

poured out four little p^hisses of whiskey. The man

hack of the bar took the money and put it in his

])ocket. The man did the same thin^ the first time.

Mr. Strange j)aid for it hotli times.

McCHORY'S TESTIMONY.

On December 11, 192:5, I l)ou^ht drinks iiom

Rossi and Cicci. In .January and Fel)ruary I l)ui-

chased drinks from Rossi. In Marcli 1 did the

same, and likewise in Min*. Agent Carnithei-s and

myself went to the Monte Carlo, we each purchased

two drinks of moonshine whiskey from Jim Rossi;

Cicci was actinu* as bottleman ; ])assed the bottle

over the bar, as he always does on each occasion

:

we each g;ive him, Rossi, titty cents for the two

drinks; I asked for a half ])int of moonshine whis-

ke\ ; Rossi directed Cicci to uo back and get a half

pint, which he did, and he went back and passed

the bottle over to Rossi and he in turn handed the

bottle to me, and I gave him ^\.i){) for it. That

is the bottle we bought from James Rossi on Janu-

aiy 8th and which we thereafter delivered to Bill

Whitney. Rossi rang the money up in the cash-

register. [42]
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In June at different times I bought drinks from

Rossi, Cicci and Bianchi. I was in there for lunch

on this date, sitting at the lunch-counter looking

through the mirror back there to see what was

going on at the bar behind me. Several men came

in and purchased drinks over the bar from Rossi

and Cicci acted as bottleman. The mirror was back

of the lunch-counter. The lunch-counter would be

on the south side of the building, straight across

from the bar and I could see through the mirror

what was going on behind me.

I went to Monte Carlo on February 14th with a

man by the name of Diller and I purchased two

drinks of moonshine whiskey from Jim Rossi and

Cicci ; I gave him fifty cents for the two drinks, and

the money was rang up on the cash-register. On
February 20th I went in alone and purchased a

drink from Rossi, for which I paid twenty-five

cents. He rang the money up in the cash-register.

I went to Monte Carlo on March 8th, about ten

o'clock in the morning and I purchased one drink

of moonshine from Bianchi and gave him twenty-

five cents, and the money was rang up on the cash-

register.

Agent Carruthers and myself went to the Monte

Carlo on May 5th, went to the bar and ordered

drinks from Jim Rossi, Cicci was acting as bottle-

man; we each purchased two drinks of moonshine

whiskey, and we each gave him fifth cents for the

two drinks; the money was rang up in the cash-

register.
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Fi-.-uik (i.iti was standing a1 the ai'Wrv dooi- al tlio

time. 'I'lic l).ii- would he like this and the ofTico

\V(nd(l !)(' oil llic west cud cd' llic bar,—west end of

the l)ai-. 'I'licic was a door leading- [4I>] from

the ollicc hcliind the l).ii'. 'I'licic wa> aimtlicr door

that led out iutn lh<' main ))art n\' the roniii I'l'om

tlu' otlicc. Frank (Jatt was standing- in the door

hack of tlic l)ar. lie was h)okinn out at the l)ar, at.

the crowd whoever was thei'e.

On May Stii, in company with A<;-ent ( aiiuthers,

we went to the Monte Carlo and we each ])urchase(l

two drinks <d' moonshine whiskey, i^ave him tifty

cents each for tlie drinks, tlie money was i-ang; up

ill the cash-reg^ister.

On May 2(>th, about ten o'clock in the evening.

Agent Corwin and myself went to the Monte Carlo,

James Kossi was behind the bar, and I ordered two

drinks of moonshine whiskey and the bottle was

passed over the bar l)y (icci, and James Rossi

served the drinks; Corwin ordered two more diinks,

and went thi-ough the same way. and I ordered a

half pint from Rossi; lie sent Cicci to the back end of

the place to get the half pint, he brought it back

and Cicci passed the bottle over to Rossi, and Rossi

in turn gave me the bottle and 1 gave him the $1.00

for the bottle, and he rang it up on the cash-register.

This is the half pint I bought on the 2()th from

Jim Rossi and which 1 thereafter delivered to Bill

Whitney.

Frank (latt was present, standing in the office

door when I biuight it.
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About eight o'clock in the morning of May 29th,

1924, Agent Lambert and I went to Monte Carlo,

Bianchi was behind the bar, and we each ordered

two drinks of moonshine whiskey; we each gave

him fifty cents for the two drinks and he rang it

up on the cash-register ; I ordered half a pint from

Bianchi, and he sent Cicci, the bottleman, to get

the half pint, and he handed it to me and I gave

him $1.00 and he rang it up on the cash-register.

[44]

On June 13th, I went there alone and purchased

two drinks of moonshine from Jim Rossi and Cicci,

and gave him fifty cents for the drinks, and he rang

that up on the cash-register.

On June 14th I went alone and purchased two

drinks from Bianchi, gave him fifty cents for the

drinks and he rang that up on the cash-register.

As I remember Cicci was present with Bianchi.

On July 11th, I went there again in the morning

and purchased two drinks from Bianchi, and gave

him fifty cents for the drinks and he rang them up

on the cash-register.

As I remember it the bottleman there was Tronca.

I paid Bianchi for the drinks.

On August 29tli, I went there alone and I pur-

chased two drinks from the old bottleman named

Cicci; he was behind the bar at this time; I gave

him fifty cents for the two drinks and he rang the

money up on the cash-register.

In July 11, 1924, I bought drinks, the bottleman
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was Tronc.i. In August I l)()U^lit drinks fi-oni

Cicci, and also in September and October.

Cross-examination.

On Sei)tember 22d I saw Romeo and Tronca theie

al)oiit two o'clock in the afternoon. Romeo Tronca

was bottleman.

Tronca was also theic on September 25tb, also

October 27 and 29. I ncvei- bon^ht of Troncjr.

TESTIMONY OF KRVEX II. ('ARRrTHKRS,
FOR TIIF (iOVKRXMFNT.

ERVEN H. OARRTTIIERS, a witness produced

on behalf of the (lovei-nment, l)ein^- duly sworn,

testified as follows: [45]

Direct Examination.

1 am a Federal Prohibition A^^ent. I was with

McCrory at the times described by him. when he

jnirchased the liquoi- from Rossi, Cicci and Bi-

anchi.

A,t;ent McCrory and 1 went in the place and
flames Rossi was behind th(> bar, and Lewis Cicci

was out in front of the bar, Lewis Cicci was the

bottleman, and McCrory and 1 stepped up to the

bar and spoke to Rossi, and asked him for a drink

of Scotch whiskey; Rossi spoke to Cicci and asked

for the Scotch whiskey bottle. Cicci removed the

bottle from his hip pocket and handed it over the

bar to Rossi and Rossi served the drinks; we pur-

chcTsed two drinks apiece, and then he handed the

bottle back to Cicci, and he handed the bottle back
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to Cicci, and he put the bottle in his pocket. Mc-

Crory and I each paid Rossi $1.00 or Mty cents

apiece for the drinks, and he rang the money up

on the cash-register.

On January 8th, 1925, McCrory and I entered

the place, and Rossi was behind the bar and Cicci

was in front of the bar ; we each asked for a drink,

and Rossi asked Cicci for the moonshine bottle this

time, and he removed the bottle from his hip pocket

handed it over the bar the Rossi, and Rossi served

each of us two drinks; we each paid fifty cents for

the drinks, and Rossi rang the money up on the

cash-register. McCrory asked Rossi if he would

sell him half a pint ; at this time Rossi asked Cicci

to go get a half pint, as Cicci went out the back

door of the place he returned in a short time with

a half pint of moonshine whiskey, going to the end

of the bar and Rossi came and got the half pint

and came and put it on the center of the bar, and

handed it over the bar to McCrory; AlcCrory paid

him $1.25 for the half pint and he rang it up on the

cash-register.

On May 5th I went again. Rossi was behind the

bar, Cicci [46] was in front of the bar; we each

purchased two drinks of moonshine going through

the same maneuvers as before; Cicci had the bottle

in his pocket, and during this transaction Frank

Gatt was standing in the office door, like this would

be the bar, and the office would be at the other end,

and Frank Gatt was standing facing the barr, so that

he was looking at us when the transaction took
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l>la(H'; till' money was ruii«r up on the cash-rcp^istcr.

S('|)t('nii)cr 22(1 was tlic next time I was in tlicic.

C'irci was Ix'liind ihc hai', irnd Ronico Ti-onca was

bottlcnian. He had tlic bottle in his ])oeket, and

we stei»i)('d up to the l)ar and Lew Cicci was behind

the l)ai', and each asked \\)V a driid< ol" moonshine,

and the licpior was serxcd, as on ronnei- occasions,

aiul the money was run^- \\\) on the cash-i-ej^ister.

On Septemhei- 2Hth 1 went there a^ain. (Meei

was behind the bar, and Chailes Homeo was sitting"

on a stool over near the lunch-counter, and he did

not have the bottle, but I see him nod his head to

some othei- ])eople that came into the bar and ask

for drinks, lie w;rs sittin<i- at a stool at the lunch-

countei- like the l)ai" would be on this side of the

room, and the lunch-eounter was on the other side

of the room, and he was sittinu- at the lunch-counter

facinu' the bar.

Cross-examination.

1 was there on the forenoon of the 22d of Sep-

tember. Komeo Tronca was acting- as bottlemaii

at thirt time. I am certain he was there.
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TESTIMONY OF R. C. JACKSON, FOR THE
GOVERNMENT.

R. C. JACKSON, a witness produced on behalf

of the Government, [47] being duly sworn, testi-

fied as follows:

Direct Examination.

On June 11, 1924, together with Agent Corwin,

I bought a drink from Jim Rossi. He was the bar-

tender at the Monte Carlo.

TESTIMONY OF H. G. BACKSTROM, FOR
THE GOVERNMENT.

H. G. BACKSTROM, a witness produced on be-

half of the Government, being duly sworn, testi-

fied as follows:

Direct Examination.

On May 13, 1924, I bought a- drink at the Monte

Carlo from James Rossi. The money paid for the

drink was rung up on the cash-register.

TESTIMONY OF R. A. LAMBERT, FOR THE
GOVERNMENT.

R. A. LAMBERT, a witness produced on behalf

of the Government, being duly sworn, testified as

follows

:

Direct Examination.

On May 29, 1924, Bianchi was behind the bar

and Cicci was in front of the bar at the Monte
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Carlo. A^cnt McCioiv and I bought drinks from

Cicci and Bianclii. McCrory handed him $1.00 and

lie raiii? that up on the (•ash-]'e^:ist('r, and we h'ft tlic

plaee.

TESTIMONY OF EARL ('ORWIN, FOR THE
GOVERNMENT.

EARL CORWIN, a witness prochiced on lu'half

of the Government, l)ein^- duly sworn, testified as

follows:

Direct Examination.

I was a prohibition a^cnt on January 14, 1924,

f bought licjuor fiom .Jim Rossi at the Monte Carlo.

In March I did likewise. Cieei and Rossi aided in

the sale. Several times in April I ])urchased drinks

from Rossi and Cieei, and also in May. In June,

1924, [48] 1 boug-ht of Rossi. On Febnuny 28,

192'), I sensed a federal seareh-warr<nit on the

Monte Carlo. Frank (Jatt and a number of other

l)eople were in the office, sitting* at a table, upon

which was a bottle of whiskey and whiskey g^lasses.

I searched Pepe the btn'tender and took from him

a key to room 17 of the St. Paul Hotel. There was

a cache in this room that contained vai'ious kinds

of intoxicatinjjj liquor. Frank Gatt had the combi-

nation to the safe. He took the money from the

cash-register and })ut it in the sirfe. Frank Gatt

protested against the bar and fixtures being de-

stroyed. Tronca was not there that night, neither

was John Gatt.
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The first time I visited these premises was Janu-

ary 14, 1924, I believe. I went there with Agent

McCrory on that date and purchased two drinks

of moonshine from the bartender, Jimmy Rossi,

and a man by the name of Cicci acted as bottleman

at that time. I bought two drinks of moonshine

for each of us paying twenty-five cents a drink.

The money was rung up in the cash-register.

I went there again on February 11, 1924, and

bought three drinks from the bartender, James

Rossi, and paid twenty-five cents apiece for a drink.

Cicci was the bottleman and handed the bottle

over the bar to Rossi, Rossi served the drinks, I

paid Rossi the money. It wa-s rung up on the cash-

register.

I was back there again on March 7th, and I ])ur-

chased two drinks of moonshine whiskey from

Rossi, Cicci was bottleman ; I remained in the place

about fifteen or twenty minutes, had some conver-

sation with Rossi, about the election that was com-

ing up; I asked him what all he had, and he said,

*'We haven't got anything here but moonshine to-

night, but if the election goes right we trill other

things to drink after the election" intended to put

[49] to put in gin and bonded whiskey, boui'bon

and Scotch.

On March 27th I was in and bought three drinks

of moonshine whiskey from Rossi, ctnd paid him
twenty-five cents a drink ; Cicci was acting as bottle-

man at that time. There were customers standing

outside buying drinks over the bar, buying first oft*
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of Kossi and Cicci. 'Vhc tiioiicy was iiiii<:: up in the

cash-rcLiistci'.

I went there in tlic cNcninu- ol* April the Sth and

.James Hossi was Ix-hind tlic har; I pni'chirsed one

drink of honrhon whiskey Iroin Kossi and Cicci.

On April l^()th I was thei-e a^^ain and Ixmulit

thi-ee di-inks of Scotch from Kossi, Cicci was actinu"

as botth-man, h;rd tlie l)otth's in liis pocket, and

handed them o\-er the hai-; I paid Hossi tifty cell's

a diink foi' the Scotch, and at that time Frank (Jatt

was standing- in the office doov hxikinu" out aloim-

the h'Uiitli of the bar.

On May od, T went a^iriu and ])urchased two

drinks of Scotch from Rossi and Cicci and (Jatt

was also ])res('nt on that occasion. He was stand-

iui;- behind the har near the otlice (h)or.

On Ma>- ()t]i I i)ou,ij:ht thi-ee driid\S of Scotch i«i

thei'e from Hossi and Cicci; Frank (Jatt w;rs stand-

ing outside of the bar with foui- Italians, they were

being served by Rossi and Cicci; were a numher

of other people standing- at the bar, and (latt ra])])e(l

on the bar with some money;—wanted Rossi to come

and wjrit on him; Rossi called out so!nethinii- to him;

1 didn't unch'rstand what, and (iatt came behintl

the bar and Cicci handed tlie bottle over the bar

to (iatt, and (Jatt served the driid^s to the four

Italians and to(tk one himself fittm every round of

drinks seived, and (Jalt took the money foi- it and

ranu; it up on the cash-re»::istei-.

On May 2(), 1924, 1 went l)ack there witii A^ent

McCrory and bouiiht two drinks of moonshine wliis-
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key and half pint of moonshine [50] whiskey

from Rossi, Frank Gatt was present at that time

standing behind the bar.

On June 11, 1924, I went back again with Agent

Johnson. Purchased two drinks of Scotch whiskey

from Rossi.

February 28th, I believe, I was in possession of

a federal search-warrant and accompanied by

Agents Johnson, Linville, Kline, Mooring (now

dead), and Indian Agent Shirley. We went in the

place in the front door, and served the search-war-

rant on Arinello Pepe who was behind the bar,

searched him and from his person took a pint bottle

of whiskey, and later on I searched him and found

a key in his hat.

In the office at the west end of the bar I found

Frank Gatt and a number of other people, among

them Frank Gatt's wife and two children, on a

tray on the table in that room were five whiskey

serving glasses and each glass contained a small

quantity of whiskey, and from the person of one

of the men in the room I took a quart bottle of

whiskey.

Frank Gatt and his wife, two children, Detective

Samuelson and Detective Cleary, of the Seattle

Police Department and the agents that accompanied

me on the rarid were present.

After I had arrested the defendants behind the

bar and in the office, I left one of the agents in

charge, and went up to room 17 of the St. Paul

Hotel where Agent Whitney was, and where he had
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fuiind .1 (juaiitity ^)\' intoxicating- licpior, and he re-

turned to the oHice of the Monte Carlo, jnid searched

a |)o]-ti(Mi of the (hd'endants; I searched Arinello

Pepe, the l)artender, and from his cap I took a key

that fitted the lock to room 17 of the St. Paul Hotel,

that is a iiotel diicctly aixtve tlic Monte Carlo.

Fi'om the person of Frank Gatt I saw Mi-. Whitney

t;rke a numher of cards and nieiiiorandum of va-

rious sorts. [51]

This is Kxhihit No. 33, the key that I took fiom

the cap of Arinello Pe])e, the lock to room 17 of

the St. Paul Hotel which was unlocked hy that key

to the lock of the mechanism of the cache,—that is

the lock to the room,—the door to the room, and the

lockin*:; mechanism of the cache wheivby a secret

eontrivanee was operated hy clothes hooks in the

room.

The closet in the northeast eorner of this room

has been built over,—;r door built ovei- it which

could not be seen, slid in the wall])a])er, and was

built out from the door with a curtain han^nn^- over

it. By operating- a clothes hook over the door it

actuated this mechanism and allowed this secret

door to open, pving access to this clothes closet.

This clothes closet was fitted up as a cache and

contained a larp^e quantity of intoxicating liquor,

—

brandy, Scotch, gin, vermouth, absinthe, moon.^hine

whiskey, colored and not : several kinds of liqui>r.

There was something in the neighborhood of

thii*ty gallons of moonshine whiskey aiid seven or
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eight cases of assorted liquors, that is, imported

liquors, in the room.

After seizing these intoxicating liquors I returned

to the Monte Carlo,—made a complete search of

the room, and I found a bottle containing moon-

shine whiskey cached around in the storeroom and

under the bar; under the back bar found various

items and papers some of which were in a brief

case, the property of Frank Gatt.

This brief case w^as setting in a bottle rack be-

hind and under the back bar.

The entire premises are described as follows:

The premises known as 404 Fifth Avenue South

is a storeroom faces west on Fifth Avenue South;

upon going into the door,—just before going into

the door the barber-shop is on your left-hand side;

going inside the door is the office with a door lead-

ing [52] into the office from the outside of the

bar; directly in the rear of the office is the bar

about 30 or 35 feet long, full back bar behind it.

At the east end of the bar is a stove, a large ice-

box and in the rear of that a large room fitted up

with billiard and pool tables, and I believe a few

card-tables as well; there' were several smaller

rooms; it was in the back room that he had his

storeroom and lavatory.

The bar was one of the old-fashioned bars; full

mahogany bar; the back bar had a large mirror

in it the full length of it, and underneath the bot-

tom part of the bar was fitted up with compart-

ments to hold bottles, and in one of the compart-
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incuts was where I round the ln-icf <'as('; and also

in llic back haf s('\tii or ci^lil lioldci's in all ol'

which \vc found \aiious papci-s and documents.

'Hie hiief case contained the articles of incoijx)-

]'ati(»n and slock-hook, I lielic\-e, of the Outlook

Mininsj,- (d!iii>any, of which h'lank (Jatt was listed

as one ol' the dircctoi-s; also contained the names

of otiier directors and stockholders of the company

and otlrtcei's of tlie company.

The names of defendants James Rossi, Homeo

Tionca, and 1 helicve, Au^nst Hianchi, Matt Star-

wicli,— Frank and John (iatt, appeared in the

hook. Also Charles Romeo and two or three other

names 1 do not recall.

Gatt stated that he was in the mining business,

that was his sole l)nsiness, and he used the Monte

Carlo ;is liis ot!ice.

There was a safe in the place but it was not open

on the ninht we raided it. I asked the defendants

that were present if any of them had the combina-

tion of the safe; all oF them denied having it, and

1 told them collectively I woidd have to opeii the

safe myself if it was not ojx'ned, and Frank (Iatt

stated, *'Tt is a [53] shame to spoil a good safe

like that. I will open it for you, 1 have the com-

bination"; and he opened the safi*; we made a

search of the safe and found a small (piantity of

money in it.

When Frank (Jatt was leaving tlu' i)lace he took

the money from the cash-register and placed it in

the safe.
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As we were demolisliing the bar Frank Gatt ob-

jected at least half a dozen times, saying, "That

is a shame to spoil that bar, perfectly good bar;

that we had done enough damage that night; no

use of going any further, everything was closed,

that we had the place; to let it go that way."

He said it was a shame to break that up, he could

use it again, if it was not destroyed, in some other

place.

I had a conversation with all the defendants that

night. I questioned them all and took their per-

sonal history; asked them about their interest in

the place. I first questioned Arinello Pepe and

he stated to me at that time he was employed there

by a man, whom he did not know; had been work-

ing there for four or five months; and I questioned

Charles Romeo and he stated he had been an owner

of the place, but had sold out some three or four

months prior to the time of the raid. As I recall

Bianchi denied having anything to do with it at

all. John Gatt was not there at the time of the

raid; Frank Gatt denied he had anything to do

with it for over a year past. I talked that night

to Frank Gatt, August Bianchi, Charles Romeo,

Arinello Pepe and Lew Morelli.
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TESTIMONY OF W. M. WHITNEY, FOR THE
(iOVEKNMENT.

W. M. WHITNEY, a witness produced on be-

half of the Govenuiient, being duly sworn, testified

as follows: [54]

Direct Examination.

1 am the k*<i;al adviser of the Prohibition De-

partment. Ill November, 192:?, I bought lic^uor of

Rossi and Cicci.

I was thei'e in Mareli, T believe, 1923, was the

first,— I may have been in there in 1922; I have

been in and out of those premises ever since I have

been connected with the office.

On November 25, 1923, in the evening about nine

o'clock on Sunday evening, as I recall, I was in the

lower end of town making some investigations, and

I notici'd a iiuiiiber of men going into the Monte

Carlo so 1 followed, and walked in,—walked light

in with them as if I was a member of the party;

they walked up to the bar; there are swinging

doors as you enter these premises, then immedi-

ately to the left there was an office, and then just

to the east of this office there was a long bar on the

light-hand side as you enter, and to the south thei*e

was a restaurant and lunch-counter, in the rear of

that a number of ])Ool-tables and card-tables; wjis

oh, about fifteen men standing at the bar drinking

when I went in. Jim Rossi was behind the bar,

a man by the name of Cicci was in front of the

bar. These men would order di-inks and the bar-
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tender, I heard him ask him if he wanted the

white or the red, and whichever it was, white or

red, Cicci would take a bottle out of his hip pocket,

pass it over the bar and bartender Rossi would

pour the drinks. When they came down to where

I was standing he asked me what I wanted, I just

laid a half-dollar on the bar,—was acting as if I

was a member of this party, and I said, "I would

have some of the red"; Cicci passed the red bot-

tle over the bar and Rossi poured me out a glass

of whiskey; I paid Rossi fifty cents, the bottle was

passed back to Cicci by Rossi, and the fifty cents

was rung up on the cash-register. After I had

that drink I asked Rossi if I could get half a pint

of that, [55] '^That is pretty good stuff, I would

like to get a half-pint of that whiskey'; rather a

stillness fell for a moment, and John Gatt,—some-

thing was said by Rossi, and John Gatt was stand-

ing in the doorway of this office ; as I recall it there

was a curtain that partially shut off the doorway

from behind the bar into the office, and there was

a door that entered the office there in front of the

bar; as you entered the office there in front of the

bar; as you entered into the main part of the bar-

room there was also an entryway that went from

behind the bar into this office, and there was a cur-

tain, as I recall it, partially pulled back, and John

Gatt was standing there, and Gatt and another

man that was standing in front of the bar engaged

me in conversation, wanted to know who I was,

and wanted to know what I was, and who I knew
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around there; and 1 said, "Yes, I knew a number

of uicii around the courthouse," I ini'Utioiicd

two or tlirce I knew, and John (Jatt then said,

—nodded liis head and said, "All ri^ht"; Houieo

Tranea was in thei-e, althoup^h he didn't seem

to take any |)art in anything- that oecui-i-ed in

the i-oom at the time. After Gatt told,—John

(latt told Rossi it was all ri^dit, Rossi then

said to Cicei,—nodded his head and said, "All

ri^ht," and Cieei left the room and was gone a

couple of minutes, went out the back and came

back, and while he was o^one I ordered another

drink and also bous2:ht a drink for a man that was

standing: at the bai* next to me, and it was served

in the same way, except that Rossi had a bottle

thei-e uudi iiicatli tlu' l»ar. and })oui-ed these drinks

out, and I paid him $1.00 for the two drinks, and

the money was run^ up in the cash-registei-; then

in a short time Cicei came })ack, passed the half-

pint bottle over the bar and Rossi then passed it

to me and I paid him $;^.00 for that half pint of

whiskey; the [5(i] })ottle is on the table that I

purchased: I retained that bottle.

1 it'tained it in my locker that I have in the Pro-

hibition Oflice for a few days, and turned it over

to Agent K]in(\

1 was in these premises at the time of the raid,

February 2Stli, 11>*J"), 1 was there also in December,

I believe, either the day before or the day after

Christmas, in 1924, when there was a raid at that

plaee; I didn't go with the officers at first, but
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came down before they left, at which time they had

Lew Cicci under arrest. On February 28, was the

next time I was there, 1925, along in the after-

noon between 5:30 and 6:00 o'clock in the evening;

I had a search-warrant for 404% Fifth Avenue

South, which is immediately over the Monte

Carlo; I went upstairs, and in going around to

the various rooms I came to room 17, which had a

Yale lock on it; I could smell from the hallway

the odor that I am familiar with of whiskey, and

the proprietor of this place had no key with which

he could unlock this door. After I had been there

ten minutes probably someone sent for me down-

stairs, and I went downstairs, and downstairs in

the Monte Carlo I went in the front way, and I

saw in the office standing around a large round

table in this office the following persons: Council-

man Hesketh, Detective Martin Cleary, and an-

other one by the name of Samuelson or Simond-

son, Frank Gatt, Mrs. Gatt, I believe she was sit-

ting down with the two children, and another man
whose name I have forgotten, but whose name I

have in my notes some place. There was also

standing behind the bar Arinello Pepe, who was

on the stand earlier; there were quite a number of

people in the place, some of them standing, some

sitting at the lunch-counter, on the lunch-counter

stools. I came back, I saw this tray on the counter

with the glasses on that have been produced in

evidence, with a little liquor in each of the glasses;

also this bottle that was on the tray with probably
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an ounce, or [57 J hall-ounce or three-quarters

of li(jUor in it; also saw the bottle that was taken

from Pepe that was introduced in the last trial;

this bottle has not been in the possession of any

prohibition officer since it has been introduced at

tile last trial: it is empty. Pepe stated he had

that bottle oi" wliiskey on his person. I immedi-

ately went in and spoke to Gatt, and spoke to Hes-

keth. 1 asked Hesketh in the presence of Gatt

what he was doing down there, he said, **I came

down here to have a talk with Frank Gatt about re-

newinc^ his pool-room and card-room licenses; just

downi here investigating," and Gatt stated that that

w^as so, also stated that that was what Hesketh was

there foi-. 1 then searched the person of Frank

Gatt,—or just about that time Corwin brought

Pepe inside of the door and searched his person,

and I saw Corwin take from the person of Pepe,

from his cap this key, which Corwin inunediately

turned over to me; he stated, I believe, that might

unlock room 17; anyway he turned it to me and

I stuck it in my pocket for a minute; I then

searched the person of Frank Gatt, that is where

1 took from one of his ])ockets—vest pockets the

folded memorandum which is there on the desk; I

don't know what the number of the exhibit is.

Exhibit 52 is the car that I took from in back of

the bar, a little later on in one of the drawers in

the back bar; that is the car upon which is marked

Govennnent's Exliibit 52. The other three cards

of the Monte Carlo with the names on them, and
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it was attached to Government's Exhibit 52 and

upon each of which there is a memorandum or

writing in purple ink, which I know is written by

Gatt because he said so. I took from Gatt's per-

son this check-book.

I had told Frank Gatt when I first tvlien in he

was under arrest. This exhibit 44 I took from the

person of Frank Gatt; had it in his pocket. This

was on the night of February 28, 1925.

Government's Exhibit 46 I took from his vest

pocket, folded up in the way it naturally folds up.

[58]

Mr. Whitney identified Government's Exhibit

46, as a paper which he took out of Frank Gatt's

vest pocket, folded up naturally, and testified that

he was familiar with the premises and buildings

mentioned on the exhibit as they were on Febru-

ary 28th, 1925.

Q. Now, Mr. Whitney, are you familiar with

those premises described in that exhibit?

A. Yes, sir.

Q. Do you know what kind of premises those

buildings were*?

Objected to by the defendants on the ground that

it is incompetent, irrelevant and immaterial. Ob-

jection overruled and an exception allowed.

A. Yes, sir.

Q. What kind were they?

Same objection by the defendants, on the same

grounds.
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The Silvci- Dollar is a soft-drink Joint at 2171/^

SetMjiul Avenue South; 1 Ki 'IMiird Avenue South is

a sol't-drink har and bootlegging joint. KM^/o

Foui'tli AveiHie South was a soi't-drink l)ar and

hootleg^inu, joint.

Ml*. DOlxK.—We ask an exeeption to all this

testimony.

The (X)UKT.—Yes, note an exeeption.

Tliat tlu' Sihcr Dollai- is a soft-drink joint at

2171/2--tl Avenue, South.

That llt)-.'5d Ave. South is a soft-drink l)ai-, aiid

buotlei^gino^ joint.

That l()4yo-4th Ave. South was a soft-drink l.ar

and l)ootleii:<z:ino- joint.

2ir)-2(l Ave. South at that time was a hootle^-

trino- jt>int and had a l)ar and soft-drink j)lace simi-

lai- to the Silver Dollai- near it.

The South Pole was at the northwest cornei" of

Dearborn and (Jth Ave. South, a soft-drink bar

and bootle^ginii joint.

21D/2-2d Ave. South was a bootleff^inc: joint

downstairs similarly fitted uj) as the Silvei' Dollar.

U)') Washinjrton Street was a bootlegging joint

and soft-drink bar.

2171/2 Washini»ton Street was uj) to a few days

before the raid on the Monte Carlo a bootlegginLr

and soft-driidv joint.

104 Wasliington Street was a sort of soft-drink

and bootlegging joint.

101 Oeeidental u]) to a few days lu'fore the i-aid

on the ^lonte Carlo was a bootlegging joint and a
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soft-drink place in the basement under Joe Diz-

ards.

On the reverse side of exhibit 46

—

2l5-2d Ave. South was a bootlegging joint at

that time. [59]

Mr. Whitney further testified that exhibit 50 was

taken from the wall back of the bar on the day of

the raid, February 28th, 1925.

That exliibit 47 was taken out of one of the

drawers of the back bar of the Monte Carlo on Feb-

ruary 28, 1925.

That exhibit 48 was taken by the witness from

the same drawer on the same date.

That exhibit 50, 47 and 48 were introduced in

evidence.

That exhibit 49 w^as taken by the witness off the

wall of the Monte Carlo back of the bar on the day

of the raid February 28, 1925, and the same was ad-

mitted in evidence.

That Government's Exhibit 54 was taken by the

witness from a drawer on the back bar immedi-

ately back of the slot machine which was on the bar

the day of the raid, February 28, 1925 ; the slot ma-

chine was one of the new models that were being

placed at that time. The exhibit was admitted in

evidence.

That Government's Exhibit 55 was found by the

w^itness in one of the drawers in the back bar of

the Monte Carlo on February 28, 1925, and was ad-

mitted in evidence.
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Government's Exhil)it 51 was found by the wit-

ness in the same place on the same date, and was

admitted in evidenee.

(Jovei-nment 's Kxhihit 5:5 was taken I'rc^m the same

])laee by the witness at the same time, and the de-

fendant Frank Gatt admitted that the writing on

the exhiltit in j)iir])h' ink was in his handwriting,

and tlie exhil)it was admitted in e\ idence.

Exhibits 38, 39, 40, 41, and 42, and 4:5, were ad-

mitted in evidence over the objection of defendants

on the ground that tliey had no bearing on the case,

exception allowed. [60]

Mr. Whitney further testitied that on the niglit

of Fei)ruaiy 28, 1925, he assisted in searching the

pei-sons of Pe])e and Frank Gatt ; that one Hes-

keth and two ])]ain clothes men were present; that

he saw Agent Corwin take a key from the pereon

of Pe})e with wliidi he went upstairs and opened

u]) the Vale lock on room IT; that said room was

not occupied; that it smelled strongly of whiskey;

that he found a large secret cache in one conier

in which there was found a large quantity of as-

sorted liquoi-s, of about 30 gallons of moonshine. 5

cases of bonded whiskey among the brands of

which were Teacher's and Black and White; that

after finding the liquors he came down again to the

Monte Carlo, assisted in the search, found the ar-

ticles heretofore identified and engaged Frank

Gatt in conversation; that there was a locked safe

in the offtce; that defendants Romeo and Pepe

claimed not to have the combination but Frank Gatt
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at this time stated he had sold the Monte Carlo to

Charles Romeo and Romeo Tranca on January 19,

1924, and had executed a bill of sale to the same;

that he and his brother John Gatt had owned the

Monte Carlo for a period of about five years pre-

viously.

Mr. Whitney further testified that he questioned

the defendant Gatt quite closely regarding the

ownership and operation of the Monte Carlo be-

cause a short time previously he had talked a num-

ber of times with one of the employees of Frank

Gatt, a defendant named James Rossi; that the

witness talked to Rossi in December, 1924, and in

January, 1925, and February, 1925, and talked to

him personally on a number of other occasions dur-

ing those months over the telephone; that Rossi

stated that he was at all those times before the raid

on the Monte Carlo and was still in the employ of

and working with Frank Gatt; that he went to

work first for Frank and John Gatt several months

prior to November, 1923, as a bartender [61] in

the Monte Carlo at one hundred ten dollar^ per

month; that he worked one of the shifts of eight

hours at the Monte Carlo from the time of his em-

ployment until in the early summer of 1924, after

which time he became an outside man in the sell-

ing and handling of whiskey and in helping to op-

erate some stills for the Gatts and the Monte Carlo

outfit and also became a collector for the Gatts

which Rossi stated to the witness was his business

at the time of these conversations. Rossi further
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tuld witness lliat while lie was bartender John and

Frank (Jatt weic ihe (wners ol" the Monte Carlo and

the princijial (»nes connected with the Monte Cai'lo

outiit;that in the Monte Carlo outfit were Lonis

Cicei, Frank (Jatt, Jolni (Jatt, Charles Honieo, Ho-

meo Tranea and August Hianchia: that until the

snnnner of 1924, he sold whiskey over the hai; that

they always had a bottlenian oi- man in front of

the bar whose business it was to carry the bottle;

that Frank Gatt carried on his whiskey business

out of the Monte Carlo and saw those he supplied

with nioonsliine in tlic office of tlie Monte Carh);

that when he, K'ossi, went to work he would find

a certain amount of the nionex' left in the cash-

register: that he rang up the money in the cash-

register for the sales of whiskey and that Frank Gatt

at least once a day came and counted up the money

and would take the money and that scmietimes

John (liatt would come and count u]) and take the

money; that he would get his wages as long as

he was at the Monte Carlo from either P'rank or

John Gatt and that lie lias seen August Bianchia

also get his money t'l'om John or Frank (Jatt.

Rossi stated to witness that someone came into the

Monte Carlo two or three days after Rossi had

sold Mr. Whitney whiskey in November, 1925, and

told Frank Gatt that it was Whitney to whom he

had sold whiskey a short time before, and that Gatt

got scared and told Rossi to lay otT a few days on

the selling; that the Gatts became worried in Jan-

uary, 1924, over [62] the rumor that :Mr. Whit-
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ney was attempting to apprehend the Monte Carlo

and on January 19, 1924, Frank Gatt made a bill

of sale to Charles Eomeo and Romeo Tranca; that

the bill of sale stated that the price was six thou-

sand dollars; that this was a fake bill of sale; that

neither Tronca nor Romeo paid Frank Gatt any-

thing, that they simply allowed Gatt to transfer the

property to them and that at all times up into Feb-

ruary, 1925, Frank Gatt and John Gatt were the

owners of the Monte Carlo and neither Rossi,

Tronca or Romeo had anything to do with the

Monte Carlo as owners and that Frank Gatt con-

tinued to take the money every day after he exe-

cuted the bill of sale just like he did before. That

one of the reasons that Tronca and Romeo in Feb-

ruary, 1924, executed a bill of sale of one-third in-

terest in the Monte Carlo to Rossi was that Rossi

applied for and got from the City Council of Seattle

a card-room and pool-table license because only

citizens could get licenses and neither Tronca nor

Romeo were citizens; that Rossi did not put up any

money for this alleged interest, and that in fact

he, Rossi, had not any interest; that this arrange-

ment was gone through at the request of Frank

and John Gatt. That he, Rossi, executed a bill

of sale for his interest over to Tronca and Romeo;

that neither Tronca nor Romeo paid him anything

for this. That Charles Romeo was the right-hand

man of Frank Gatt, and they worked together in

the whiskey business out of the Monte Carlo; that

later Romeo Tronca made a bill of sale to Charles
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Romeo; tliat Troiica, so far as Ihc Monte Carlo

is concerned, merely lidd title to cover up for

Frank Gatt; that latei- Uumeo Tronca made a bill

of sale to a fictitious person under the name of

Tony Saraci and when I^ossi talked to witness in

February, 1925, they had not yet found anyone

who would answer as Tony Saraci ; that Rossi, Ro-

meo, and Tronca had often talked the matter over

with Frank (Jatt as to [()^i] the coverinj^ up of

the ownership; that these fake bills of sale; that

he knew Gatt paid Komeo and Tronca money but

he did not know exactly how much they were get-

tin<]^ but he did know August Bianchia was getting

one hundred ten dollars pci* month; that room 17

at the Saint Paul Rooms, 404V2 Fifth Avenue

South, just over the Monte Carlo was used as a

chach and had been used for a long time and even

before he, Rossi, went to work at the Monte Carlo

and that it was still being used in February, 1925,

and that Rossi explained to the witness just where

the secret cache was in room 17, and how to open

it and get into it; that if they raided the Monte

Carlo and searched the bartender they would find

the key on his person which would open it and get

into it ; that they sometimes carried 20 to 25 gal-

lons of whiskey and several cases of bonded stuff

in this cache. That Rossi told the witness in Feb-

ruaiy, 192'), that he would uotit'y tlie witness when

the cache was tilled up and said that they were

about to put a large (piantity of liquor in the cache

and he, Rossi, would ]ihone witness when it was
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full and that Rossi did a few days later phone him

that the liquor was in the cache and he would find

the key to the cache and said that Gatt often came

in the evening to the office in the Monte Carlo and

concluded his deals for liquor in the office. The

defendant Rossi also stated to the w^itness that if

they arrested and searched Frank Gatt they would

find in his pocket papers and documents showing

the places that the Gatts were doing business with

the amount they paid; that defendant Rossi fur-

ther stated to witness that while he w^as working as

bartender August Bianchia w^as working as morn-

ing bartender, working until about four o'clock in

the afternoon at which time Rossi went on shift;

that Bianchia had a bottleman as well as he, Rossi.

Rossi further stated to the witness that Frank

Gatt was working in the Monte Carlo as a bar-

tender up until the early part of 1923, after which

time he [64] did not work very much.

At this time, 5:05 P. M. aii adjournment was

taken until 9 :30 A. M., December 30, 1925.

Direct Examination of Mr. WHITNEY Resumed.

Mr. Whitney resumed the narrative of his con-

versation with Rossi and stated that Rossi had told

him he was just a day or two before the raid on

the Monte Carlo that he was still in the employ of

Frank Gatt getting one hundred ten dollars ])er

month and had informed witness that room 17 of

the Saint Paul Rooms, 4041/4 Fifth Avenue South

was being fitted up and well stocked with liquors

and that the witness would find the cache full as he
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Ii.id t<tl(l wilncss a lew days before lie would let

him know when it was stocked; thai this cache w;rs

merely a woi'kinu cache i'oi- the Monte Carlo and

a tew of the smallei- estahiisinnents f'oi- wliich the

!Moiit(' Carlo linnished whiskey around tliere and

that the cache would he full hy the time we could

make the raid.

Kossi turtiiei- stirted to the witness that in De-

cember, 1924, and damiaiy, 1925, that either Frank

(futt or John (hitt would come each moi'nin.u- and

uet the money

—

Mr. J)()HK.—We ask the jury he instrueted that

this testimony only uoes as a^jrinst the del'endant

Rossi, it eaimot be taken to establish an\' fact

auainst any othei- defendant.

Mr. MeKlNNEY.—This is a conversation I un-

derstand prior to the termination of the conspiracy.

Q. {By the COCHT.) When was this consi)iracy i

A. It was in the Fall of 1924 or early part of

Jamiary, 1925.

The C^OUKT.—Very well, i^-o ahead.

Mr. DOHE.— I renew the request. Is the re-

<iuest for such an instruction denied at this time .^

The (X^rUT.—At this time.

Mr. DORK.—Note an excej)tion. [()5]

The COCKT.— 1 will state that unless the con-

spiracy is established between these j)arties, of

which Rossi is a part, then the statement made by

Rossi could not be construed apiinst any (d' the

other defendants except himself, nor can the state-

ment itself be construed, as establishing conspiracy
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as against the other parties, but only bind Mr.

Rossi, and if a statement was made in furtherance

of the conspiracy, and the conspiracy is established,

then it may be construed as against a:ll the parties.

WITNESS.—(Continued.) Mr. Rossi also stated

that in 1925, a few days before the raid he was

working under the direction of the Gatts and Frank

Gatt in particular send was collecting from other

bootlegging establishments which Frank Gatt and

John Gatt operated out of the Monte Carlo and

was furnishing liquor and collecting thousands of

dollars a month, as high as twelve thousand dollars

a month, and turned it over to Frank Gatt as pro-

tection and graft money from these institutions and

brought it up to the office and turned it over to

Frank Gatt in the office of the Monte Carlo.

Mr. DORE.—I move that testimony be stricken

and the jury instructed to disregard it as incompe-

tent, irrelevant and immaterial.

The COURT.—With relation to the collection of

the graft money, that may be stricken. Proceed.

Mr. DORE.—Note an exception.

The COURT.—Note it.

The witness resuming stated that in 1925 and be-

fore the raid in 1925, Rossi explained that he and

the Gartts and (^harles Romeo had talked it over

several times to know what to do because they had

executed a bill of sale to a fellow named Tony Sa-

raci; that there was no Tony Saraci and that they

got that name in the bill of sale and that they were

in a hell of a fix, to use Rossi's expression, and
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didn't know how to ^ct title out of that name

lu'cansc cveiybody was al'iaid to come np and siirn

a f)a])('r that his name was 'l'(»ny Sai'aei and that

that was the situation the last time witness talked

witli liossi.

On the niuht ol' the I'aid I had a conversation

with l^'raidv (latt. Knowing- these things thjrt i

have stated 1 (juestioned [()(>] (latt re^ardin^- his

ownei'ship, and lie stated to me that lie had sold this

to Charley Romeo and Uomeo Tronea on December

Jf)th, 1924, and that he was not the owner. I then

said, "Well, did you own it all tiie time i'oi- several

years past U]) to the time you claim y(»u sold it

out r' "Yes," he said. 1 said, "J)id you own this

place in March,—this Monte Carlo in March, 1924,

or 192)}," he said he did; and I asked him if he re-

ceived all the proofs, took in all the money and was

responsible foi- the bills ;nid paid the bills, and ^ot

the money that was in the cash-register up to the

time he sold it, which was in January, 1924, he said

that he did. I asked him if Lew Cieei was working

for him in December, lf>24, before he sold out, and

he said yes, Cicci was working foi- him, one of his

employees, had worked on the Hooi-, as he ex])ivssed

it. Then I asked him if lie liad em])loyed,—if Jim
Kossi had worked for him u]) to the time that he

sold the place out, and Gatt stated that Hossi was
one of his employees, was a bartender there behind

the bai', and iiad worked for him during these

times. I asked him if the iiKuning man Bianchi

had been an employee of his, and he said, "Yes,"
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that he employed all the men that worked in the

Monte Carlo, he owned it and had rented the bar-

ber-shop and the lunch-counter up to that time that

he had sold the place,—claimed to have sold the

place. Then I had some conversation with him

when we were doing the searching.

I said, "Gatt, we would take that bar apart,"

and he said,
'

' I wish you wouldn 't do that ; what is

the use of doing that; I am a good fellow, and you

are a good fellow, no use of doing that"; I said,

*'What interest have you got in this; if you don't

own the bar what do you care whether I take that

bar apart, or whether I don't?" He said, ''It cost

me a lot of money to get another bar. [67] It is

a good bar, I wish you would not do that
;
you ha^^e

got the stuff what is the use of doing anything fur-

ther." And during the process of taking that apart

he asked me two or three times, spoke to me two

or three times about it; and I suggested I guess I

would have to look behind the mirror, he said,

"Don't do that." No one else there raised any

objection, neither Pepe nor Chan^ley Romeo nor

anyone else made any remonstrance at all; each

of them said it was not theirs' they didn't care what

we did.

Gatt opened the cash-register, pulled the drawer

out underneath the cash-register and took ix pouch

or sack, and counted the money carefully and

stacked it up and counted it and })ut some of this

money, I don't know whether he put it all in one
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of the sacks, I saw him take it, iiiaUc a iiiciiiniaii-

(luni inul pill ill llic salV and lock tlic sale.

lie put it ill tlic small office safe.

Exhibit '.V2 is one «»f the six <^alloiis of iiHMmsliine

ill uajloii jiius that was taken rroiii the cache in

room 17 ill the St. Paul Rooms, on February 28,

1J)2().

K.xhibit 20 is a bottle of whiskey I saw Mr. Kline

liave that was taken at the Monte C.-rrlo when Cicci

was arrested on Dec J(i, ]92'-).

Exhibit 8 is one of the ten (|uaits in bottles like

this that were found in the cache in room 17 on the

28th day of Febiuary. 192').

Exhibit 1, nine (piarts of l)randy in i-ooni 17 on

the 2Sth day of Feb., 1925.

lv\hil)it 5, there were twenty-one quarts of Black

and White in two cases taken from room 17 on the

28th (d" Feb., 192(i.

Exhibit 19 is a (piart id' white moonshine that was

poured from one of the three five-gallon ke^s that

was in the case in room 17 (»n the 2Sth of F'ebruary,

1925.

Fxhil)it i) is one of the eight or nine quarts, I

have forp)tten which without referring t<» my notes,

of .John Dewar's Special lifjuor [(j8] found in

the cache in room 17 on this February 28th, 1925,

the night of the raid.

Exhibit 17 is one of the twenty-one quarts of Per-

fection Scotcli whiskey found in room 17 in tiie

carcbe.
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Exhibit 2 is one of two quarts of John Dewar's

found in the cache in room 17.

Exhibit 9 is, I believe, one of the two bottles of

creme de menthe that was found in the cache; this

is a cordial liquor; it contains more than one-

half of one per cent and tit for beverage purposes.

Exhibit 6 is one of a half case of gin that was

found in room 17 on Februery 28th, 1925.

Exhibit 18 is one of twelve 23ints of colored moon-

shine found in room 17, February 28th, 1925.

Exhibit 13 is one of eighteen pints of white dis-

tilled spirits or moonshine found in room 17, in the

cache, on February 28th, 1925.

Exhibit 14 is one of eighteen half pints of colored

moonshine found in the cache to room 17 on Febru-

ary 28th, 1925 ; that is one of them.

Exhibit 30, is the same as above.

Exhibit 21 is one of the full pints of white moon-

shine taken from same room and ca'che.

Exhibit 24 is one of the half pints of white moon-

shine taken from room 17 on February 28, 1925.

Exhibit 12, taken from cache in room 17, half

pint of white moonshine.

Exhibit 22 one of the pints of white moonshine;

same answer applies as to Exhibit No. 21. [69]

Exhibit No. 4 is a bottle of Black and White that

I sar\v standing by or on the tray in the office when

I first went into the Monte Carlo, when Mr. Hes-

keth and the others were there.

Exhibit No. 15 is a bottle that was standing by

the tray on the counter on the evening of the 28th
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of Ffbniary, n)2r), at the Moiitc Carlo when Mi.

(Nirwin called iiic down: at that time it was full oi'

whiskey, and was not l)roken, and I s;n\ it and iden-

tiHed it at the last trial, when it was admitted in

evidence.

Exhibit No. 25 is a hottlc that was turned to me

by Ajjents McCr(H'\' and Laniix'it on or ai)ont May
2f)th, 1924, and held in ine for a short time and

then turned ovei- to Agent Kline, the custodian.

K.\hil)it No. 2'.] is the same as jrbove. it was about

May 2(ith that I received it, 1924, and I had it a

siiort time, and turned it to Mj". Kline.

Exhibit No. 27 is the bottle I purchased on the

25th of November, 1923, for $3.()(): 1 kei)t it in

my locker until in the suimner of 1924, 1 believe,

and 1 turned it o\'ei' to Mi'. Kline with some of the

others.

p]xhibit No. 29 is a bottle that was brought to me
by McCrory and Carruthers about J;nuiary 8th;

they mai-ked it in my j)resence, and I ke])t it for

some time and turned it to Agent Kline.

Exhibit No. 11 is the liquor that was poured out

of the glasses—remaining in the glasses at the time

of the raid at the Monte Carlo.

These exhibits here they were brought up: Mr.

Kline was down at the time of the rjrid himself and

helped gather them, and I helped him gather them,

and he took charge of them, brought them up to

the vault,—bring them tii-st to the Prohibition Office

and there we marked them; 1 marked most of the

labels myself,—Mr. Corwin and I in Mr. Kline's
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presence, and lie took charge of [70] them, and

kept them in the vault until the last trial, until they

were introduced in evidence, they have been in the

possession of the prohibition office; since then they

have been in the possession of these court officers.

(Trs. 101, line 4 to Trs. 107, line 4.)

Rec'd copy, Oct. 8, 1926.

JOHN F. DORE,
Atty. for Defts. [71]

Cross-examination.

I had a conversation with Rossi in September,

1924. This conversation took place at Sixth or

Seventh Avenue and Jackson Street. He went out

driving with me in my automobile. He was not

under arrest, he was simply riding with me in my
automobile. I met him by prearrangement, for the

purpose of having a conversation with him. I

talked with him in December over the telephone.

He told me then over the telephone that he collected

police graft and sheriff's graft. He told me that

Frank Gatt was the king of the grafters and was

getting rich; that he didn't like it and that lots of

the Italians didn't like it, and for that reason he told

me the story. He told me he was telling me the

story because he wanted to help me catch Frank

Gatt. He told me he was collecting for Gatt about

$12,000 a month. He said Gatt was paying him

$110 a month for this collection. He arranged to

call me up on the telephone and tell me what was

going on. He called me before this raid.
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'W W RA(}ST)ALK, a witness pioduccd on hclurlf

of the (}(»\('rnnu'iit, l)(Mn<i' duly swoin, testified as

follows:

1 bought tw(» driid<s ol' ino(»iishiiie from Jiiiiniie

Rossi at the Monte Carlo, on May 12, H)24, and the

same amount fi-om Rossi on May 14, 1924.

Governnient *s Exhibit 4() i'eeei\-ed in e\idi'nee.

Goveinnient's Exhibits 1 to :}5 admitted in evi-

dence.

(lo\'ernnient I'ests. [72]

TESTIMONY OF KM)MK() TROXCA, FOR THE
DEFENDANTS.

ROMEO TRON(^\, one of the defendams. beinu*

duly sworn, testified as follows:

Direet Examination.

I accjuired an interest in the Monte Carlo on

dmuuny 19, 1924, from Frank Oatt. I ])aid 5f53,000

for a half interest in the place. Romeo was my
])artner. We couldn't i^et a license, so Rossi tjave

is $2,(X)0 for a third interest, saying he could get a

license, but lie couldn't <2:et a license. Then I sold

tlu' place for $1,500 and lost $500 on the deal. That

was Aj)ii] r)ili. I lu'ver was in the business with

Fnmk (Jatt or .)t)hn (Jatt, or anybody else. 1 left

Seattle »July 10th in the morning, to go to Sj)irit

Lake, whei'c I have an interest in a mine, dulv
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11th, when the agents say I was at the Monte Carlo,

I was at Spirit Lake, with Mr. Horton and Mr.

Jahn. I was there u; until after the 15th of July.

On the morning of September 22, 1924, I left Spirit

Lake and got back to Seattle on the night of Sep-

tember 23d, after dark.

Cross-examination.

Q. Isn't it a fact that this partnership among

you men existed for the purpose of distilling moon-

shine ?

Defendants objected on the ground that it is in-

competent, irrelevant and immaterial. Objection

overruled and an exception noted.

Q. And you had your headquarters at the Monte

Carlo?

Same objection, same grounds.

A. Not me.

TESTIMONY OF W. K. GRISSON, FOR DE-
FENDANTS. [73]

W. K. GRISSON, a witness produced on behalf

of the defendants, being duly sworn, testified as

follows

:

Direct Examination.

I was with Romeo Tronca, at Spirit Lake, Sep-

tember 22, 1924.
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TESTIMONY OF ('. W. .lAIlN, FOR DEFEND-
ANTS.

ft

('. \V. .lAIlN, a witness produced on behalf of

the det'eiuhints, heinu (hily swoiii. testified as fol-

lows :

Direct PLxjnniiiatioii.

I was with l\oineo Ttoiica, at Spiiit Lake, .July

11, 1924. 1 was with hiiu from July 8th. 1 was

with him on the morniun' of Septenihei- 22d, at

Spirit Lake, until the ni^ht of the 2:'>d of Septem-

ber, when we arrived in Seattle.

TESTBIONY OF HOWARD HORTON, FOR
DEPENDANTS.

IIOWAKM) IIORTON, a witness produced on be-

half of the defendants, being- duly swoni, testified

as follows:

Direct Examination.

I was with Romeo Troncjr, at Spirit Lake, July

11, 1924, and also on Se])teml)er 22, 1924.

TESTIMONY OF \V. M. WHITNEY, FOR DE-
FENDANTS (RECALLED — CROSS-EX-
AMINATION).

W. M. WHITNEY, a witness recalled by the de-

fendants, testified as follows:

Cross-examination.

As I explained this morning, I had talked with

James Rossi and he had told me about this situa-
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tion, and he suggested himself that I,—any charge

I filed I include his name in it, and this was filed

with his knowledge, he was to be charged, so that

Gatt would not suspect he had talked to me. [74]

TESTIMONY OF CHARLES ROMEO, FOR DE-
FENDANTS.

CHARLES ROMEO, one of the defendants, be-

ing duly sworn, testified as follows:

Direct Examination.

Admitted that he had owned the Monte Carlo at

one time, but not with Frank or with John Gatt.

Denied he had ever sold any liquor there or knew

that any was kept there, or that he had ever en-

gaged in any of the acts or things charged in the

indictment.

TESTIMONY OF FRANK GATT, FOR DE-
FENDANTS.

FRANK GATT, one of the defendants, being

duly sworn, testified as follows:

Direct Examination.

I owned the Monte Carlo until Janu.ny, 1924,

when I sold it to Rossi and Tronca. I have had

no interest in it since. At the time I owned it I

was the sole owner. Pepe never was at my house

and never had the conversation he testified to. No
liquor was ever sold at the Monte Carlo or kept

there with my knowledge.
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Cross-examination.

(^. \'<>ii woe cniivictt'd—yoii .-nid Cicci were con-

\iit((l (»t the |)oss(*ssi()n of intoxicating" li(|Uor «»iit

of that place in WYl'M

Dcrcndants ol)je('t o\\ the ii,ronn(l lliat i1 is incom-

petent, irrelevant and immaterial. Objection sus-

tained and the ,jni>' instiucted to disrcuai-d it,

TKSTiMONV OF MRS. FHAMv UATT, FOR
DKFKNDANTS.

Mrs. FlxANK (JATT, a witness ])i()(luced on l)e-

half of the defendants, bein^- duly sworn, testified

as follows:

J)irect Kxaniin;rtion. [75

J

(By xMr. DOKE.)
(}. What is your name.' A. Mrs. Frank Gatt.

C^. What relation are yon to the defendant,

Frank Oatt ^ A. His wife.

Q. I will ask you, Mrs. Gatt, where you live;

where the family home is i

Mr. McKINXEY.—We object to any testimony

from this woman on the ground that she is the wife

of the defendant.

The (X)UKT.—If an objection is made on that

ground the objection is sustained.

Mr. DORE.—Xote an exception. Does your

Honor hold she won't be allowed to testify at all?

^h-. M.KINNEY.—Not on behalf of her hus-

band.
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The COURT.—You say you offer her in behalf

of the other defendants?

Mr. DORE.—I am offering her as a witness.

The COURT.—She can testify in behalf of any

of the other defendants; if you offer her as a wit-

ness for any of the other defendants, except her

husband, she will be permitted to testify; but she

cannot testify in behalf of her husband over the ob-

jection of the Government.

Mr. DORE.—Note an exception; that is all, Mrs.

Gatt. [76]

Defendants rest.

During the opening argument by C. T. McKin-

ney, Assistant United States Attorney, the follow-

ing occurred:

Mr. McKINNEY.— * * * "I will say to

this jury if you want to rid this city of one of its

most corrupt influences, and you find that the evi-

dence so warrants in this case, you will have done

the city one of the best services iij years."

Mr. DORE.—I ask the jury be instinicted to dis-

regard that as improper argument.

The COURT.—The jury will disregard the con-

clusion.

During the closing argument by T. P. Revelle,

United States Attorney, the following occurred:

Mr. REVELLE.—"When you find a crowd of

men like these men in your city, some of them not

naturalized, according to the testimony, when you

find them together,

—
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Mr. D()1\*E.—I objoot to that as improper argu-

ment, and ask tlic Jury tf) be instructed to disre-

gard it.

The (^OURT.—Tlie Juiy will (•ojiciude upon the

evidence, not conjecture. [77]

Mr. REVELLE.— * * ''These defendants

are charged with conspiracy, tliey have taken the

stand in their own behalf, three of them, and we

tried to examine them on certain things connected

with that place; we tried to show you that this

])lace was raided and Frank Gatt came and pk'aded

guilty, and the Court would not let us do it,

—

Mr. DORE.—I object to that as improper argu-

ment, and ask the juiy be instructed to disregard

it; absolutely improper.

The (^OURT.—You will conclude upon the evi-

dence.

Mr. DORE.—T am asking for a definite instruc-

tion on that remark.

The COURT.—And the remark is withdrawn by

counsel and the jury will disregard it.

Mr. REVELLE.— * * * ''We tried to

bring out all the other facts so that you might have

the whole story; Mr. Dore objected I suppose feel-

ing he was protecting the rights of his clients,

—

Mr. DORE.—I object to that as improper argu-

ment to the jury, and ask they be instructed to dis-

regard that stxitement.

The COURT.—The jury will disregard that

statement.

Mr. REVELLE.—Let us see if I will have to

take this back,

—
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Mr. DORE.—I object to that remark of counsel

and ask the jury be instructed to disregard the re-

mark.

The COURT.—Yes, proceed.

Mr. REVELLE.—Gentlemen, it is getting so I

am afraid I will not be able to talk at all. Each

one took the stand and they were supposed to tell

you the whole truth,

—

Mr. DORE.—I obect to that as an improper re-

mark, and ask the jury to disregard it.

The COURT.—Overruled. [78]

INSTRUCTIONS OF COURT TO THE JURY.

The COURT.—Gentlemen of the Jury: The in-

dictment is in one count; it charges the defendants

with conspiracy entered into on or about the 1st

day of March, 1923, and continuing to the time of

the filing of the indictment, which was on the 26th

day of March, 1925, to violate the National Prohi-

bition Act; that is to knowingly possess and sell

intoxicating liquor containing the prohibited alco-

holic content, as provided by the Volstead Act, at

404 Fifth Avenue South in the city of Seattle.

And likewise to maintain a common nuisance at

that place by keeping for sale in that place the

property which I have mentioned to you, intoxi-

cating liquors. The liquors that they conspired to

possess and sell it is charged were whiskey, dis-

tilled spirits and other liquors, and then charges

the commission of certain overt acts by the defend-

ants to carry forward the conspiracy. All the acts

are set out in the indictment, what they are and

when they are done and by whom. The indictment
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will 1)(' scut 1() the jiirv-i"(K»m ; it is not cvideiu'c, it

is nu'i'cly the paper cliar^c; the only t'uiictioii of"

the indictinciit is to hi'iiii;- the (icrciidants before

the (oiiit to answer the rliar^e, and while it is sent

«»ut Tor your int'oi-niation as to what tlie charge is,

it is not evidence, and not to l)e considered by you

as c\ idence.

You are insti'uctcd that it is against the law for

persons to conspire oi- agree together to violate a

law of the Tnited States, and then for one of the

])arties to do some act to cariy forward that con-

spiracy. A cons])iracy may be defined as a com-

bination oi' two or more persons })y concerted iv-

tion to accomi)lish an agreement or unlawful pur-

pose; the act [79] itself is the essence of the

charge; and while the combination of two oi- moi-e

persons must be shown, this need not be done by

testimony showing that two oi* more ])ersons met

together and entered into a foi-mal arrangement,

either oral or in writing, for the unlawful purpose,

ov by stating the general extent and detail of the

j)lan, or means by which it is to be made effective;

it is sufficient if two or more ]ie]"sons in any man-

ner posit i\-ely or tacitly come to a mutual undei'-

standing to accomi)lish an unlawful puipose.

Where an unlawful (tbject is sought to be effected

and two or moi'c persons actuated by a common
purpose to accomplish that object work together

in any way in furtherance of the unlawfiU scheme,

designedly, every one of such persons becomes a

party to the conspiracy, although the part he is

to take may be a subordinate one; uor is it mate-
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rial how the profits or the money is to be divided

that is to be made out of the conspiracy, if any, or

whether any profits are to be made; a conspiracy

might be formed to violate a law of the United

States without any profit whatever. One person

may make all the profits, so far as that is con-

cerned, and the others would be just as liable to

the charge if they actually knowingly entered into

an unlawful enterprise; and anyone who after a

conspiracy is formed, and who knows of its exist-

ence consciously joins therein becomes as much a

party thereto from that time as though he had

originally conspired. And, furthermore, where

several parties have conspired together for the

same illegal purpose, any act done by one of the

parties in pursuance of the original concerned plan

with reference to the common object, and in fur-

therance thereof, is, in the contemplation of law,

the act of the parties, and proof of such acts

against one of the [80] parties who engage in

the same conspiracy.

In this case one of the defendants, Zrinello Pepe,

pleaded guilty. You are not concerned with his

guilt in this case except as it may bear upon the

relation with either one of the other defendants.

Merely because he pleaded guilty would not carry

any presumption to your minds that the other de-

fendants, or any of them, are guilty because they

are charged in the same indictment; and the de-

fendants are entitled to have theii' I'elation to the

charge determined upon the evidence which is pre-

sented against each of them in this case.
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When a conspiracy is estal)lished then any state-

ment made by one of the defendants to the conspir-

acy durinii: the j)endency of the unlawful enter-

prise, in furtherance of the conspiiacy, is not only

evidence au:ainst himself, but is evidence against

the othei- defendants, but when the combination is

proved they are as much responsi/>j7/7// for such

declaration and the acts and objects to which they

relate as if made or committed by themselves. A
statement by one party, however, may not be con-

sidered as proof in establishing conspiracy, unless

the statement was made in the presence of such

other parties to the conspiracy, nor considered

against a party to the conspii-acy out of whose

presence it was made. Such a statement would

only be a statement against the party himself, but

aftei' the conspiiacy is established as having been

fonned, to your satisfaction beyond a reasonable

dou])t. then a statement made during the pendency

of the conspiracy, and in furtherance thereof, may
be considered against every other person who con-

sciously joins the conspiracy. If you are con-

vinced by the evidence in this case beyond a 7'ea-

sonable doubt that any or all of the defendants did

enter the conspiiacy [SI] as charged in this in-

dictment, or thereafter the conspiracy was formed

othei^ of the defendants joined knowingly and con-

sciously, as herein stated, tluMi a statement made
by one of the defendants to the conspiracy after

the conspiracy is established by a degree of proof

which T have indicated to your minds made by

either of the defendants in furtherance thereof,
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then it could be considered as against all of the

parties to the same conspiracy as it existed at the

time that the statement was made. A mere recita-

tion of the acts done by one defendant with rela-

tion to the other acts, and which statement was not

made in furtherance of the conspiracy, could only

be considered as evidence against the party mak-

ing it.

Each of the defendants in this case, except Pepe,

who has pleaded guilty, has entered a plea of not

guilty; that means they deny the charges; they are

presumed innocent until they are proven guilty be-

yond every reasonable doubt. And this presump-

tion continues with them throughout the trial and

until you are convinced by the evidence that they

are guilty by that degree of proof. In determin-

ing whether they are guilty of the conspiracy as

charged, you will take into consideration all the

evidence that has been presented, duly weigh it,

duly consider it, analyze it and determine whether

it establishes the guilt of the crime charged; and

if you believe from the testimony that a conspir-

acy was formed by one or more of the defendants,

or by one of the defendants, and the others dis-

closed by the evidence, and that consummation of

the overt acts was done by one of the conspirators

charged during the pendency of the unlawful en-

terprise, in furtherance thereof, then you will find

such defendant whom you find to have conspired

or after the formation of such conspiracy know-

ingly joined, guilty as charged. If you have a rea-

sonable doubt as to any one of the defendants you
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will trtnrii a vei'did of not i^uilty against such de-

IVndaiit.

KvidciK'o is of two kinds, direct or positive, and

cii-cufnstaJilial. Direct and })ositive testimony is

j)roduced l)y a witness testilyiii^ directly ol" his

own knowledj;-e of the [S2] facts to be proven;

and cii-cnnistantial evidence is pro(d' of facts and

cii-cnnistances in a case from wliich a Juror may in-

fer otiiei- and connected facts which usually and rea-

sonably follow, according to the common expen-

ence of mankind. Circumstantial evidence is legal

and com])etent in a ci'iminal case when it is of

such a chaiactci- as to exclude every reasonable

hy))othesis other than the defendants are guilty,

and when it is of that character it is entitled to the

same weiuht as direct evidence. Circumstantial

evidence in any case should be considered by you

in connection with the other evidence before you, but

the circumstances must be consistent with each

other, consistent with the guilt of the parties

charged, inconsistent with their iimocence, and in-

consistent with every other I'easonable hy])othesis

except that of guilt.

You are instnicted, however, that the mere pres-

enct' of any one of the defendants at the pi-eniises

known as 404 Fifth Avenue South, the })lace named
in tlic indictment, in Seattle, would not of itself

make tluMu uuilty of conspiracy, nor would the fact

that title to the ])ropei-ty was standing in any par-

ticular party's name, make the party guilty of coii-

spiracy. nor would the fact that a person sold in-

toxicating liquor, or had the possession of intoxi-
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eating liquor, that fact alone would not establish

conspiracy; that would be a violation of the Na-

tional Prohibition Act, but it would not of itself

establish conspiracy; but while the act of posses-

sion and sale would be a violation of law, it would

not of itself, as stated, be conspiracy; and if you

find possession was had and sale was made by one

of the parties, the act of possession and sale should

be considered by you with other acts disclosed by

the evidence tending to show an understanding, a

co-operation or an arrangement, if any, to carry

forward the unlawful enterprise as charged in the

indictment, of possessing or selling distilled spirits

or having distilled spirits at the place named in

the indictment for the purpose [83] of sale.

The gist of this action, as I have stated, is con-

spiracy to sell liquor as set out in the indictment,

at 404 Fifth Avenue South, Seattle. Much has

been said during the trial of this ease as to owner-

ship of the liquor and the bar in the soft-drink

place, and other paraphernalia used in this bar.

The ownership of the property is not decisive of

this issue. Some of the defendants, or all, may be

guilty of the conspiracy charged and not have any

property interest in any of the fixtures, or in the

leasehold. The ownership of property, the status

of the title, is an element to be taken into consider-

ation as to whether the conspiracy was formed, if

a conspiracy was fonned, and who participated

therein.

Much likewise has been said with relation to the

witness Pepe, who pleaded guilty, and testified to



United States <tf Ann riea. 91

the fact tliat he was ciiiploNcd in this phicc by \hv

detVndaiit Frank (Jatt as a hottlenian, and then as

a Ijartcndcr; tliat he niach' sales of intoxieating li-

(juor as bartendei". As a l)()ttleiiian he would eai'n'

the hofth' to the one actinu as bartender to make

sales,—deliver the bottle nntil tlie ciistoiner was

served, and then take it l)aek and put it in his

pocket until auain demanded; and testified t<» you

where the li(pioi' was stored; tliat he eai-i'ied the

only key to the room; also testified that Oatt de-

livered to him a certain bill of sale who he said

told Pepe that his name was now Tony Seraeca

;

that Gatt told him that that was now his luune,

and stated that he at no time had any interest in

the property, never had any money to buy the

same, and never did buy it.

Criticism has also been made in the argument

w ith relation to the testimony of Whitney in relat-

ing before you [84] conversi\tions had with the

defendant Rossi. You are instructed that where

a party pleads guilty or admits the acts charged,

you will take into consideration his testimony with

relation to all the defendants to him, and eveiy

fact and element which has been disclosed here,

—

every circumstance which shows interest in the

conduct and verity of his story. One of the things

for you to detennine is, did the defendant Frank

Gatt,—and I am referring to him because his name
was more frequently mentioned in argimient and

likewise at the trial,—use these other defendants

as agencies through which the sale of intoxicating

liquor could be directed? Was the transfer of the
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title to the several owners in good faith? If the

transfer was in good faith did Frank Gatt and

some of the other defendants, and persons dis-

closed by the evidence, form a conspiracy during

the time that Frank Gatt owned the property con-

fessedly, and did the conspiracy continue through-

out until the time of the raid disclosed by the testi-

mony, in February, 1925 In determining whether

he did, or not, you will take into consideration his

business, his relation to this place, his activities

about the place, the relation he bore to the other

parties who were in the place, and all and every

element which you feel bears upon the fact as to

whether he did have anything to do with it,

whether he was the active agent. If you believe

beyond a reasonable doubt that he was, and that

he is the man who was operating behind these other

defendants, or some of them, or with other parties

disclosed by the evidence, then he would be guilty

whether the title to the property stood in his name,

or not.

Is any credence to be placed in the testimony of

Pepe, or the statements made by Rossi to WTiitney,

as disclosed by Mr. Whitney. Pepe says that a

conspiracy was formed. Whitney said what Rossi

told him with relation to the activities of the de-

fendant Frank Gatt. From the statements of both

of these parties they were parties to the conspiracy.

Pepe said what Gatt did, that he acted under the

direction and supervision of Gatt; that the hold-

ing of the bill of sale which was executed in Jan-

uary, 1925, was without his knowledge, [85] he
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knew nothing al)out it,—it was given to him by

Frank (iatt and that Gatt told liini what his name

was to be henceforth; and you heard his testimony

with relation to statements made to him by Frank

(Jatt with relation to the conduct of the parties.

Now, you are instructed that Pepe's testimony,

likewise the statement of Mr. Rossi under the law

are denominated accomplices, and the testimony

of an accom])lic(' is from a polluted source. Now,

the testimony of an accomplice should l)c received

with care and caution and subjected to careful scru-

tiny in the lijj:ht of all of the other evidence in the

case; and the jury ouj?ht not to convict upon the

testimony of an accomplice alone unless after a

careful examination of such testimony the jurors

are satisfied beyond a reasonable doubt of its truth

and that they can safely rely upon it.

In this case there is other testimony tending to

show acts of certain of the ])arties covering the

times charged in the indictment, and these acts of

the several defendants should be considered in the

light of all the testimony presented, and the testi-

mony of the accomplice given the weight you feel

it is entitled to in the light of all the other evidence

and testimony which has ])een produced before

you; and if yon find fi-oni the evidence in this case

that any witness has wilfully testified falsely con-

cerning any material fact in the case you will have

the right to disregard the testimony of such wit-

n(»ss entirely, except in so far as it may be corrob-

orated by other ci-edible evidence or circumstances

detailed and developed upon the trial of the case.
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The defendant Bianchi did not take the stand

and testify, that was his right, and because he did

not take the stand and testify you should not in-

fer from that fact that he is guilty of the crime

charged, but should find from the evidence that has

been presented here whether he is guilty, not from

the fact he did not take the stand. [86]

The defendant Tronca has presented testimony

tending to show that he was out of the city of

Seattle, during a part of July,—I think the fore-

part of July,—July 10th or along there; you will

remember the testimon}^, and was likewise out a

short period of time prior to and including the 22d

day of September; those are the dates upon which

testimony has been presented he was present at this

place at 404 Fifth Avenue South, in question.

Now, of course, he could not be at both places at

once. He testified he returned to the city of Seattle

on the 22d of September about 7:15 or just after

twilight; and you heard the testimony of the wit-

nesses on the part of the Government at the time,

—

giving the time when they said they were in there

and saw him there. You will determine, there-

fore, from the evidence what the fact is, if he was

out of the city, then the witnesses on the part of

the Government are mistaken as to the time when

he was there, and there is no other testimon}^ with

relation to the particular time. They have fixed

the time specifically, so you will have to determine

whether he was in the city, or out of the city on

that date. If you find from the evidence that it is

material that would be material only as a circum-
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stance to show whctlicr lie was in the coiispii'acy.

If you holieve from all the cvidoncc picsented that

he had joined the conspiracy at tiiat time, you arc

instructed that liis pi'esencc or al)sence on the 22d

day of September, or in July, would not he mate-

rial, it' y(>u find a conspiracy was formed, and one

of the acts charged in the indictment was done by

one of the pai'lies defendant in furtherance of the

conspiracy. If lie has shown,— if the testimony

that he was out of the city raises in your mind a

reaso]ud)le doubt as to whether he was a member
of the cons])iracy, if you find that a c(^ns])ii'ac\' was

formed, then the doubt should be resolved in his

favor. [87]

Somethinj2: was said in argument with relation to

certain expressions given current l)y the Chief Jus-

tice of the Supreme Court of the United States of

a convention of Circuit Judges, of which he was the

chairman, of a suggestion to the Department of

^Justice that in conspii'acv cases, or in National

i^rohibition cases, tiiat they thought it advisable

that conspiracy charges be not lodged against vio-

lators of the law unless the offense rises to the dig-

nity contemplated within the conspiracy statute.

Now, that suggestion was merely advisory ; it is not

the law. The Congi*ess fixes the law. The con-

spiracy statute was not amended by the Congress,

and the National Prohibition Act comes within the

purview and meaning of the ciuispiracy law as much
as any other law, and the l)ei)artnient of Justice,

—

when I refer to the Department of Justice I refer

to the Attorney General of the United States Dis-
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trict attorneys in the several districts,—they are the

persons to present the matters to the grand jury,

and when a grand jury feels that testimony is

presented that rises to the dignit}^ of a charge under

the conspiracy statute, then courts and juries,

—

when I say "courts" I mean nisi prius court,—may
not wave aside laws and say that they should not

be enforced. When a conspiracy charge is made

and indictment returned by the grand jury then

this court and jury,—and the jury is a part of the

court,—must give the charge serious consideration,

aside from the suggestion of the convention of

Judges, and we caimot be controlled by that. We
are simply controlled by the law. And so in this

case, the charges here is that a conspiracy was en-

tered into to sell, possess and to maintain a nuisance

contrary to this law. Now, when there is testimony

that a nuisance is in contemplation, that is one of

the elements for your consideration, whether that

was comprehended within the conspiracy, if a con-

spiracy is established. [88]

You, Gentlemen of the Jury, are the sole judges

of the facts, and you must determine what the facts

are from the evidence which has been presented.

You are likewise the sole judges of the credibility

of the witnesses who have testified before you. If

I have referred to any fact in the case, or given you
any impression or opinion as to what I believe the

facts are in this case I want you to disregard it,

because that is your fmiction, and not mine. If I

have conveyed any such impression to you it has

simply been done for the pui-pose of explaining the
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law that has ap])li('ation to thr facts. Now in de-

tci'iniiiiTiu: flic \v('ii,^ht (»)• the credit you dcsii-c to

attach to the testimony of a witness you will take

into consideration the reas(>nal)h'ness of the story,

the oj)i)oi'1 unity of the witness for knowinj^^ the

thin.us ahout wliich they \\i\\v testified, the interest

o/ lack of interest in the result of this ti-ial, and

from all ol' tiie cii-cumstances and the testimony de-

termine in this case where the truth lies.

The (iovei-nment has ))i-esented prohihition agents,

whose duty it is \o ferret out places in which they

believe the law is heinu violated, and tlieii- duty

then is to present it to the Court; they are ])aid a

compensation,—re.nular compensation, not predi-

cated upon convictions; they ^et })aid whether there

is any conviction (tr not; hut their duty is to stati*

to the Court just what they found, tell you what

they saw and heai'd; that is what they do. Did

their story sound reasonahle / Are the facts which

they relate here corroborated by athuitted facts or

other circumstances here such as to carry convic-

tion to your minds that they have told you the truth;

if it is not then you nuist lay it aside, merely be-

cause they are agents for the Ciovernment you nuist

weijj^h their evidence by the same rule as you would

the testimony of any other witness. Did they ap-

})ear in their testimony as though they were falsely

testifying for the purpose of fastening a crime upon
innocent men, because if they swore falselv they

knew these defendants were iiniocent,—if they

knowingly swore falsely. Now then, is there any

indication that they wilfully i)er.jured themselves or
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were honestly mistaken with relation to any fact

disclosed. Now the defendants of course are inter-

ested, because if they are contacted they must be

punished. [89] Now, does their story,—^the story

of the defendants sound reasonable. Did they in

this case present such a relation of conditions and

circumstances before you, irrespective of the truth,

for the purpose of raising a reasonable doubt in

your minds in this case? Did their testimony ring

true? What was the defendant Gatt doing in this

place after he says he transferred it to Pepe ? Was
his explanation convincing, sufficient to raise a rea-

sonable doubt? What was he doing in this room

with the other witnesses who testified to-day, and

who the witnesses on the part of the Government

swore they saw at the table seated around, persons

whom they named, and glasses and a bottle of whis-

key? What was he doing there, and how did he

come there; what was the purpose? It is admitted,

I believe, at least by one of the witnesses for the Gov-

ernment, that they believed they had these glasses

there, but did not see any bottle, except one of the

witnesses said he did see a bottle but it was wrapped

up in tissue paper, and he was asked to sign or

initial the bottle by one of the agents, and he de-

clined to do it; you heard him say that, and he

asked the witness to sign his name in a book, which

the witness did, Mr. Corwin. Now, how do these

stories and this testimony impress you? Was the

relation of Frank Gatt with the other defendants

in this place by reason of the friendship and inti-

macy which has been disclosed here, and all of the
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ostahlisliod faffs as you believe tlierii to be, estab-

lislied or conceded, corroborative of Pepe's tosti-

inoiiy i Did Pepe impiess you as a man wbo told

tbe trutb; was lie fair and frank; did be impress

you as a man who had invested that amount of

money in this place, oi- who had receixcd tbe

amount of money that some documents sliow he

«li(l receive, and be stated tliat be sij:,ned those pa-

l»eis at tbe re(|uest of some of tbe other defendants,

I believe Mr. (Jatt, but you will take bis testimony.

Did it imi)ress you be was telling tbe truth, if it did

then ji^ive it tbe consideration it is entitled to. If

bis testimony is strengthened by tbe other estab-

lished facts and circumstances, i;ive it considera-

tion. Did the exhibits that were taken fi-om the

person of Mr. Frank [JK)] (Jatt, did they show

any corroboration of tbe witness Pepe's testimony

as disclosed upon tbe witness-stand, or tbe testi-

mony of Mr. Whitney as o:iven beic. Try this case

fairly; i^ive tbe defendants a square deal; they are

entitled to it; the (lovernment is entitled to a square

deal; the Government does not want fin's m^n con-

victed unless you are convinced beyond a reason-

able doubt that they are guilty, and if you are con-

vinced beyond a reasonable doubt that they are

guilty then it will be your duty to return a verdict

of guilty against such defendants as you believe to

be guilty beyond a reasonable doubt. This is a

Government of law and not of men; tbe law is made
by tbe Congress; neither you nor I have anything

to do with the policy of the law; we are simply

here, you to find the fact and 1 as Presiding Judge
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to tell you what the law is, and then if the parties

are found guilty to fix the penalty between the maxi-

mum and the minimum; with the penalty you have

nothing to do. If courts do not function properly,

and you do not find the facts as shown beyond a

reasonable doubt, or apply the law as the Congress

provides, you encourage law violators, and it would

only be a short time until a condition of anarchy

would obtain in this country, and property, life

and liberty would ultimately be destroyed. Try

this case fairly without any prejudice, and give the

defendants a square deal, as I stated a moment ago,

and the Government a square deal; if you have a

reasonable doubt resolve it in favor of the defend-

ants.

A reasonable doubt is just such a doubt as the

term implies, a doubt for which you can give a

reason; it must not arise from a merciful indisposi-

tion or a kindly or s}Tnpathetic feeling, or a desire

to avoid performing a possible disagreeable duty.

It must be a substantial doubt such as an honest,

sensible, fair-minded person with reason might en-

tertain consistently with a conscientious desire to

ascertain the truth and to perform a duty. A juror

is satisfied beyond a reasonable doubt if from a

fair and candid consideration of the entire evidence

he has an abiding conviction of the truth of the

charge. It is such a doubt as a man of ordinary

prudence, sensibility and decision in determining an

issue of [91] like concern to himself as that be-

fore the jury to the defendant would make him

pause or hesitate in arriving at his conclusion, a
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(loul)l which is cicitcd hy ihc w.-mt of cvidonfc, or

may he hy the ex idcnct* itself: a Juior is satisHed

hcyotid a rcasonaidc doiiht when he is (MHiviiiccd t()

a iiKnal ccrtaiiity of the nuilt (d* Ihc pai1y charged.

\'(ni will lake into coiisich'rat ion all the cxhihits

which liaxc hccn presented. 1 will not seTid the

li(|ii(ii- out, hecaiise there is no dispute al)out that; T

will send out all the othei- exhibits. You will take

all of the exhibits into consideration together witli

all the other testimony which has been presented.

I will ask the attorneys to check up on the exliihits

\vhi(di have been offei(Hl and admitted by the Court

so that there nia> he no (|Uestion as to theii* identity.

1 think I want to say something else, I mentioned

that uj)on the trial of the other case. Reference

Avas made to it in argument likewise upon both sides

in the testimony. This bill of sale that was marked

executed on January Stli, U)25, signed by Charles

Romeo to Tony Saracca, bears on the back an en-

dorsement "Filed for record at the reciuest of

Thei-esa DeCaro, V^M) Rainiei- Avenue," number

something there, that is blurred. In view of the

testimony here Theresa DeCaro could give the Court

and jury some information as to who requested the

tiling of this. IVpe said he knew nothing about it

until afterwards. I cdll attention to this at the

other trial, and you are not concerned with the other

trial, so both sides knew and at that time some sug-

gestion was made, that one of the defendants did

not know about this endorsement upon the bill of

sale; 1 asked the Clerk after the case was closed to

hand me the record and no subpoena had been is-
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sued for this party. Now, this party could have

given us some information, and given you some

information as to who had recorded this. If it was
Pepe and she had it recorded on his behalf, she

could have told that and that would have settled

the proposition. Irrespective of Pepe's testimony

her connection with that likewise could have car-

ried convincing proof. Now, it is a rule of law

[92] that when any person knows anything of a

fact with relation to an issue before the Court, and

such party is not produced by the party who should

produce the witness, then the Court and the jury

may assume that the witness who was not called, if

he could be called, would testify more strongly

against the party whose duty it was to call him.

Now in this case it is not for me to say upon whom
the duty rested in this case, and I simply mention

that to you as a rule of law, in view of the endorse-

ment upon this exhibit, which is before you, and

the fact that no subpoena has been issued of which

the Court takes judicial notice.

It will require your entire number to agree upon

a verdict, and when you have agreed you will cause

it to be signed by your foreman, whom you will

elect immediately upon retiring to the jury-room.

The verdict is in the usual form, before the word

"guilty" is a blank, you will write in there "is" or

"not" with relation to each defendant just as you

may conclude upon, and then cause it to be signed

by your foreman, whom you will elect immediately

upon retiring to the jury-room. And in this con-

nection I want to say, that since you have been kept
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toii^othcr since the l)('uiiiiii!ii; of tliis tiial I carried

it over \<\ tliis tiiiic so thai y<Mi may he i,nvcji this

without ai»y more inconvenience to you than neces-

sary, and il" you a,u:ree u])on a veidict ))ef'ore niid-

niirlit it is aizreed hy the (h'fendants and the Oov-

ennnent that a sealed verdict may he hroujijht in;

that is, wlien you have conchi(h'd upon your verdict

liave it sic:ned hy youi' foreman, and tlie foreman

then will fohi it uj) and |)Ut it in an envelope and

seal it UJ), and you may all come here at ten o'clock

to-niori-ow niorninu. If you don't aijree hy twelve

o'clock 1 will ha\-e the marshal or the hailitTs put

you to bed, and you can sleep until morning, if you

so desire, and you will uct your slee]) until,— 1 ^et

up at six o'clock, you ou^ht to i;et up at six o'clock,

go out and get your hreakfast and bring you back

to the jury-room. [9:]]

Are thei'c any exceptions?

Mr. DOHP].—Note an exception to the last in-

struction which contained a reference to the DeCaro

woman, on the ground it is irregulai- in law, and

inapj)ropriate to this case.

Also want an exce})tion noted to the instruction

in which y(»u said if the jury believed the testimony

of Rossi as related hy Whitney beyond a reasonable

doubt they could base a verdict of guilty u})on it.

The (^OUHT.—No, J didn't say that. 1 don't

think you can convict in this case upon Rossi's

statement alone; 1 would not submit a case upon

Rossi's statement alone, but you can consider his

statement as disclosed hv Mi'. Whitnev with all the
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other statements in the case; you cannot convict

upon Rossi's statement alone.

Mr. DORE.—Note an exception.

The COURT.—I will withdraw the last instruc-

tion I gave you with relation to the endorsement

upon the bill of sale since exception was taken, you

will disregard what I said about it. [94]

And now, in furtherance of justice, and that right

may be done, the said defendants tender and present

to the court the foregoing as their bill of exceptions

in the above-entitled cause, and pray that the same

may be settled and allowed and signed and sealed

by the Court and made a part of the record in said

cause.

Attorney for Defendants Charles Romeo, August

Bianchi, John Gatt and Frank Gatt.

HERMAN S. FRYE,
Attorney for Defendant Romeo Tronca.

[Endorsed] : Lodged Apr. 14, 1926. [95]

[Title of Court and Cause.]

ORDER SETTLING BILL OF EXCEPTIONS.

The defendants in the above-entitled cause having

tendered and presented the foregoing as their bill

of exceptions in said cause to the action of the

Court, and in furtherance of justice and that right

may be done him, and having prayed that the same

may be settled and allowed, authenticated, signed

and sealed by the Court and made a part of the
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record herein; and the ('on it having considered said

liill ol" exceptions and all objections and proposed

ainendnients made tlieicto hy the (ifovei-nnient, and

l)ein<i- now Inlly advised, does now in fuitlierance

of jnstice and that li^ht may be done the defend-

ants, sign, seal, settle and allow said bill of excep-

tions as the bill ol exceptions in this cause, and does

order that the same l)e made a part of the record

herein.

The Court further certifies that each and all of

the exceptions taken by the defendants, as shown

in said bill of exceptions, were at tlie time the same

W(T(^ taken allowed by the Court.

The Coui't further certifies that said bill of ex-

ceptions contains all the material matters and evi-

dence material to each and eveiy assignment of

erior made by the defendants and tendered and filed

in court in this cause with said ])ill of exceptions.

[96]

The Court further certifies that said bill of excep-

tions was file.v and ])resented to the Court within the

time provided by law, as extended by the orders of

the Court heretofore made herein.

Done and ordered in o])en court, counsel for the

Govenunent and defendant being now present, this

11 day of March, 1921.

JEREMIAH NETERER,
Judge.

[Endorsed]: Filed Mar. 11, 1927. [97]
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[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING MAY 1, 1926, TO FILE RECORD.

For good cause shown, IT IS HEREBY OR-
DERED that the time for filing the record in the

above-entitled cause in the office of the Clerk of the

United States Circuit Court of Appeals for the

Ninth Circuit, be and the same hereby is extended

to and including the 1st day of May, 1926.

Done in open court, this 22 day of March, 1926.

JEREMIAH NETERER,
Judge.

General Order Book No. 12, at page 172. [98]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AND IN-

CLUDING AUGUST 1, 1926, TO FILE
RECORD.

For good cause shown, IT IS HEREBY OR-
DERED that the time for filing the record of the

above-entitled cause in the office of the Clerk of the

Circuit Court of Appeals for the Ninth Circuit be

and the same hereby is extended to and including

the 1st day of August, 1926.

Done this 12 day of July, 1926.

JEREMIAH NETERER,
Judge.

O. K.—C. T. McKINNEY,
Asst. U. S. Atty.

[Endorsed] : Filed Jul. 12, 1926. [99]
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[Title of ('(tinl and Cause.
|

<>lx'J)KK' i:\TENI)IN(i TIMK TO AM) IX-

CLl'J)IN(J l)E('EMP>KIx* 10, H>2(;, TO FILE
RF:(^Oin).

Vov o(mm1 cause shown, IT IS HEREBY OK-
DFIREI) that tlie time for filing the record in the

above-entitled eause in the offiee of the Clerk of the

United States Circuit Couit of Appeals foi- the

Ninth Circuit, he and the same hereby is extended

to and in( ludinu- tlie 10th day of December, 1926.

Done in open court, this 1 day of Nov., 1926.

JEKM^MIAH N?]TEHEH,
Judge.

O. K.—C. T. McKINNEY,
Asst. U. S. Atty.

[Endorsed]: Fik'd Nov. 1, 1926. [100]

[Title of Court and Cause.]

ORDER EXTENDING TIME TO AM) IN-

CLUDINCJ APRIL 1, 1927, TO FILE
RE(X)RI).

For oood cause shown, IT IS HEREBY OR-
DP]RED that the time for filing the record in the

above-entitled cause in the office of the Clerk of the

United States Circuit Coui-t of Appeals for the

Ninth Circuit, l)e and the same hereby is extended

to and including the 1st day of April, 1927.
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Done in open court this 21 day of March, 1927.

JEREMIAH NETERER,
Judge.

O. K.—C. T. McKINNEY,
Asst. U. S. Atty.

[Endorsed] : Filed Mar. 21, 1927. [101]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court:

You will please make a transcript of record on

appeal to the United States Circuit Court of Ap-

peals for the Ninth Circuit, in the above-entitled

cause, and include therein the following:

Indictment.

Plea.

Record of trial and empanelling jury.

Verdict.

Motion for new trial.

Judgment and sentence.

Petition for writ of error.

Assignment of error.

Order allowing writ of error and fixing amount of

bond.

All orders; extending time for filing bill of excep-

tions.

All orders extending time for filing record.

Bill of exceptions and amendments.
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Wi'it (tl' ci'i-oi'.

Citation.

T)<'f('!i(l;uits' praccijx'.

JOHN K. DOKE,
F. G. REAGAN,
HEKWIAN S. FRYE,
Attorneys t'oi- Dcfeiulaiits.

[KndorsodJ: Filed Mar. L>1, 1})27. [102]

[Title of Coiiit and Cause.]

(M^:RTTFTrATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of Anieriea,

Western Distiict of Wasliiniiton,—ss.

I. Ed. M. Lakin, C^lerk of the United States Dis-

trict Court for the Western District of Washing-

ton, do liereln certify this typewritten transcript

of record, consisting of pages numbered from 1 to

102, inclusive, to l)e a full, true, correct and com-

plete copy of so nuich of the record, papei's and

other pi'oceedings in the foregoing entitled cause as

is recpiired by })i-aecipe of comisel Hied and shown

herein, as the same remain of record and on tile in

the otHce of the Clerk of said District Court, and

that the same constitute the record on return to

writ of error herein, from the judgment of said

United States District Coui-t foi- the Western Dis-

trict of Washington to the United States Circuit

Court of A])peals for the Ninth Circuit.

I further certify that the costs incurred in mv
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office for making record, certificate or return to the

United States Circuit Court of Appeals for the

Ninth Circuit in the above-entitled cause amount-

ing to $40.10 have been paid to me by attorneys for

the plaintiffs in error.

I further certify that I hereto attach and here-

with transmit the original writ of error and citation

issued in this cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court,

at Seattle, in said District, this 24th day of March,

1927.

[Seal] ED. M. LAKIN,
Clerk United States District (-ourt. Western Dis-

trict of Washington.

By S. E. Leitch,

Deputy. [103]

[Title of Court and Cause.]

WRIT OF ERROR.

United States of America,—ss.

The President of the United States of America, to

the Honorable Judges of the District Court of

the United States for the Western District of

Washington, Northern Division, GREETING:
Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said District Court before the Honorable Jere-

miah Neterer, one of you, between Frank Gatt, John
Gatt, Romeo Tronca, Charles Romeo and August
Bianchi, the plaintiffs in error, and the United



/ ' nitf d K>tutis of Atucrira. 1 1 i

States of America, the (Icfendant in error, a mani-

fest erroi- happened to the prejudice and great

(huiiauc ot the said plaintifTs in error, as by their

complain! and petition luTein appears, and we being

willing; tliat that eiT(»i-, if an\ hath Ix-en, should be

duly corrected and lull and speedy justice done to

the j)arty aforesaid in tliis behalf, do couunand you,

if judgment l)e tliei'ein ^iven, that then, ini(h'i- your

seal, distinctly and openly, you send the record and

proceediiiiis with all thinixs concerninj^ the same, to

the United States Circuit ('ourt of Appeals for the

Ninth Circuit, at the city of San Francisco, State

of California, tojijethei- with this wiit, so that you

have the same at the said city of San Francisco

within thirty days from the date hereof, in the said

Circuit Court of Appeals to be then and there lield,

that [104] the record and pi-oceedings aforesaid

being then and thei-e inspected, the said Circuit

Court of Ap])eals may cause further to be done

therein to correct that error, what of right and ac-

cording to the laws and customs of the United

States of America should be done in the premises.

WITNESS the Hcmorable WILLIAM IIOW-

AHl) TAFT, Chief Justice of the United States,

this V2\\\ day of January, 1926, and of the Inde-

pendence ot" tlie United States one hundred and fif-

tieth.

[Seal] Ki). M. LA KIN,

Clerk of the District Court of the United States for

the Western District of Washington, Northern

Division,

Bv -.
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Acceptance of service of within writ acknowl-

edged this 12 Jan., 1926.

C. T. McKINNEY,
Attorney Ptff.

[Endorsed] : Filed Jan. 12, 1926. [105]

[Title of Court and Cause.]

CITATION ON WRIT OF ERROR.

United States of America,—ss.

The President of the United States of America, to

the United States of America, and to THOMAS
P. REVELLE, United States Attorney for the

Western District of Washington, Northern Di-

vision, GREETING:
You are hereby cited and admonished to be and

appear before the United States Circuit Court of

Appeals for the Ninth Circuit, at San Francisco, in

the State of California, within thirty days from the

date hereof, pursuant to a writ of error filed in the

Clerk's office of the District Court of the United

States for the Western District of Washington,

Northern Division, wherein the said Frank Gatt,

John Gatt, Charles Romeo, Romeo Tronca and

August Bianchi are plaintiffs in error, and the

United States of America is defendant in error, to

show cause, if any there be, why judgment in the

said writ of error mentioned should not be corrected

and speedy justice done to the parties in tbat be-

half.
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AVITNKSS the Ilonornblc JEREMIAH NE-
TEK*KK*, JikIkc* of tlic District Court of Ww Vniivd

States foi- tlic Western J)istriet of Wasliiii^toii,

Northern Division, this 12th day of January, 192().

JEHEiMIAH NETKREK,
United States District Judge.

[Seal) Attest: ED. M. LAKIN,
Clerk of the District C^ourt of the United States

foi' the Western District of Washington, North-

ern Division. [UKi]

Acceptance of service of within citation acknowl-

edged this 12 Jan., 1926.

C. T. McKINNEY,
Attoniey Ptff.

[Endorsed]: Filed Jan. 12, 1926. [107]

[Endorsed] : No. 5131. United States Circuit

Court of Appeals for the Ninth Circuit. Charles

Komeo, August Bianchi, John Gatt, Frank Gatt,

and Komeo Ti'onca, Plaintiffs in Error, vs. United

States of America, Defendant in Error. Tran-

script of Record. Upon AVrit of Error to the

United States District Court of the Western Dis-

trict of Washington, Northern Division.

Filed April 25, 1927.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.




